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DIRECT TESTIMONY OF BARBARA D. LOCKWOOD
ON BEHALF OF ARIZONA PUBLIC SERVICE COMPANY

(Docket No. E-20690A-09-0346)

INTRODUCTION1.

Q. PLEASE STATE YOUR NAME AND BUSINESS ADDRESS.

A. My name is Barbara D. Lockwood. My business address is 400 North Fifth Street,

Phoenix, Arizona 85004.

Q- BY WHOM ARE YOU EMPLOYED AND WHAT IS YOUR POSITION?

A. I am employed by Arizona Public Service Company ("APS" or "Company") as die

Director of Renewable Energy. In that position, I am responsible for APS's

renewable energy programs, including generation planning, customer programs

and policy.

Q- WOULD YOU DISCUSS YOUR EDUCATIONAL BACKGROUND AND
BUSINESS EXPERIENCE?

A. I hold a Bachelor of Science degree in Chemical Engineering from Clemson

University and a Master of Science degree in Environmental Engineering from

Georgia Institute of Technology. I am a registered professional chemical engineer

in Arizona, and I began my career in the chemical industry at E.I. DuPont de

Nemours ("DuPont") in various engineering and management roles. Subsequent

to DuPont, I worked in the consulting field and managed diverse projects for

national clients across the United States. I have been with APS since 1999. I

currently serve on the Solar Advisory Board for the Department of Energy's

National Renewable Energy Laboratory.
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Q. WHAT IS THE PURPOSE OF YOUR TESTIMONY?



A. My testimony will address the Company's position on the issues raised by

SolarCity regarding the service provided pursuant to the Solar Service Agreements

("SSA") it has entered into with the Scottsdale Unified School District (the

"School District"), describe how the Company addresses SSA arrangements as a

part of its Renewable Energy Standard ("RES") incentive program, and address

the safety and reliability implications related to SSAs, as well as any associated

resource planning issues.

11. SUMMARY

Q- WOULD YOU PLEASE SUMMARIZE YOUR TESTIMONY?

Yes. Solar service providers, such as So1arCity, play an important role in the

development and deployment of renewable distributed energy systems, and in

advancing consumer acceptance of these systems. Accordingly, providers like

SolarCity are critical players in advancing both the Arizona Corporation

Commission's ("Commission") overall goals for renewable generation, as well as

APS's specific distributed energy goals and requirements.
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APS does not object to SolarCity's SSA arrangements as they are outlined in the

School District contracts that have been filed in this Docket. These SSA

arrangements apply to a single customer premises. The distributed energy

system is serving one customer-in this case, a school. APS believes it could be

reasonable to construe the SSA as primarily a financing mechanism between

SolarCity and the single customer having the system installed at its premises.

This could be contrasted with a situation where a generation service provider

(renewable or otherwise) seeks to provide electricity from a generation resource

to multiple sites or multiple customers-circumstances that would likely result

in that provider being considered a public service corporation ("PSC").

A.
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Under the terms of the SSA, which identifies SolarCity as a third-party provider of

solar services, the School District will be able to take advantage of the Company's

renewable incentive program if the project meets all other applicable requirements

under APS's Distributed Energy Administration Plan ("DEAP").

projects such as this will need to  ut ilize those incent ives to  be commercially

viable.

In fact , most

Addit ionally,  it  is important  that  SolarCity and other solar providers do not

adversely impact the reliability of the APS distribution system and the safety of

the Company's employees and customers. Thus,  they will need to  follow the

Commission's Interconnection Rules approved in Decision No. 69674. Similarly,

one of the primary reasons the Company engages in resource planning is to

provide reliable service to its customers. As distributed energy becomes more

prevalent, it  will be important for APS to be informed of the expansion plans of

so lar  providers so  the Company may plan,  design and build a cost -effect ive

reliable system to serve our customers. APS recommends that  the Commission

consider periodic solar provider reporting requirements to facilitate this planning

process.

SOLARCITY APPLICATION111.

Q . WHAT IS APS'S POSITION REGARDING THIS DOCKET?
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APS recognizes the need for solar facility installers, such as SolarCity, to increase

the likelihood that  electric ut ilit ies meet  the RES requirements for distributed

generation. In addition, APS has observed that non-residential customers have a

growing interest in a distributed energy model where a third party installs, owns,

and operates renewable systems. While APS recognizes that solar providers, such

as SolarCity,  are essent ial for  the implementat ion of the dist r ibuted energy

A.
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requirements of the RES Rules, the Company acknowledges that parties in this

Docket have raised important legal questions that will require a determination

from the Commission.

APS believes that similar to an individual's right to drill a well on one's property,

an electric customer has a right to install or lease renewable energy facilities on

their premise to offset the amount of energy they need to procure from the electric

company. Additionally, it appears to APS from the contractual terms of the

SolarCity SSA provided in this Docket that it is the customer, not SolarCity, that

owns the electricity which is produced on their premises. Therefore, APS does not

object to SolarCity's SSA arrangements, because SolarCity has structured its SSA

arrangements as a "one-customer one-rooftop" model. Should SolarCity change

its business model so that it provides electricity to multiple customers from a

single facility, such as a master-planned community with a central solar facility

providing power to multiple residences, or a shopping center with a central solar

facility that sells the solar electricity to multiple commercial tenants, it is my

understanding that SolarCity would be considered a PSC under the Arizona

Constitution.

Q. ARE YOU FAMILIAR WITH THE SSA BETWEEN SOLARCITY AND
THE SCHOOL DISTRICT PROVIDED IN THIS DOCKET?

A. I have reviewed the SSA for Desert Mountain High School. That high school is

located in APS's service territory and is, therefore, of particular interest to APS.

Q. UNDER THE TERMS OF THAT SSA, DO YOU BELIEVE THAT
SOLARCITY IS FURNISHING ELECTRICITY TO THE SCHOOL
DISTRICT?
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A. From a practical perspective, it is apparent that electricity will be generated by a

system dirt SolarCity will own, and that the electricity will be consumed by the



school. However, it appears that the SSA is primarily a financing vehicle for the

School District. In addition, the SSA states that the School District owns the

electricity when it is generated. The SSA's contractual terms agreed to by the

parties state "that [School District] will take title to all electric energy that the

System generates from the moment the System produces such energy and that

such energy will be delivered to [School District] at the delivery point ... and

[School District] shall purchase all such electric energy as and when produced by

the System."1

Q. BRIEFLY DESCRIBE HOW THE ONE-CUSTOMER ONE-ROOFTOP
MODEL WORKS UNDER APS'S SERVICE SCHEDULE 4.
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A. APS's Service Schedule 4 ("Schedule 4") details the requirements for a customer

to use totalized metering of multiple service entrance sections at a single site. APS

believes that the definitions and requirements for a "customer site" in Schedule 4

are reasonable for determining what loads can be served through the SSA model.

Schedule 4 has been approved by the Commission, and is consistent with other

Company practices and policies that pertain to a customer site. Therefore,

Schedule 4 provides a transparent, well-established bright line for the permitted

scope of service under SSAs. If an entity provides solar equipment and services

through the SSA arrangement described above, the service should be limited to the

following conditions :

l. The solar facilities must be located on the customer's premises and tied into

the electric system on the load side of the utility's meter at the point of

delivery (referred to as "behind the meter").

1 Solar Services Agreement between Scottsdale Unified School District and SolarCity, dated June 25,
2009, Section 4(a).
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2. The solar facilities must be used solely to serve the customer's load at their

point of delivery. (The point of delivery for the customer's electrical

service typically includes a service panel, a supply meter, and other

electrical equipment necessary to interconnect with the customer's

electrical system). The solar energy may not be used to serve the loads at

other points of delivery, unless those points of delivery are "totalized"

pursuant to Schedule 4, which allows individual meters at separate points of

delivery to be combined for billing purposes under certain circumstances.

3. The solar facilities must be operated in parallel with the utility's power grid

and comply with all interconnection requirements, and the customer must

be served through a partial requirements rate schedule.

Q- IF A SOLAR PROVIDER EXPANDS ITS BUSINESS MODEL BEYOND
THE ONE-CUSTOMER ONE-ROOFTOP MODEL, DOES APS BELIEVE
THE SOLAR PROVIDER WOULD BE A PSC?

A. APS believes that if a solar provider provides renewable energy from a single

installation to multiple customers, the solar provider is both furnishing electricity

and is dedicating its facilities to the public use. It is my understanding that these

characteristics would make such a provider a PSC.

IV. APS RENEWABLE ENERGY STANDARD INCENTIVE PROGRAM

Q. PLEASE DESCRIBE APS'S RES INCENTIVE
RELATES TO SOLARCITY'S APPLICATION.

PROGRAM ITAS
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A. APS's DEAP, which was provided as part of the Company's Implementation Plan

under the RES Rules,2 does not preclude customers from entering into third party

ownership arrangements. As a result, APS pays incentives to customers if the

third-party arrangement meets all requirements otherwise applicable under the

2 The Commission approved APS's 2008 Implementation Plan in Decision No. 70313 (April 28, 2008).
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DEAP. The payment arrangements between the customer (School District) and the

third party (SolarCity) ,  o r  whether  the customer "owns" the system are not

considerations in paying customer incentives. The key component for payment of

customer incent ives is that  the customer (School District) is the owner of the

Renewable Energy Credits, which is the unit created to track the ldlowatt hours

der ived from renewable energy resources and,  in this specific instance,  the

distributed energy resource. The Company believes that this approach provides

customers flexibility to acquiring distributed energy systems and facilit ies, and

fur thers APS's o ppo r t unit y fo r  co mpliance  wit h t he  d is t r ibu t ed energy

requirements of the RES Rules.

Q. on A TYPICAL CUSTOMER SOLAR ROOFTOP INSTALLATION, HOW
MUCH OF THE COST IS COVERED BY THE RES INCENTIVE?
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A. For a typical non-residential system under the Production Based Incentive ("PBI")

program, APS's RES incentive covers up to 60 percent of the total installat ion

cost, thus significantly reducing the overall cost of the system. Approximately 25

percent of the PBI prob ects that are currently in the various stages of our program

would hit the 60 percent cap. (Including installed, reserved, and pending projects,

there are currently approximately 100 projects.) If customers include project

financing as part of the total project costs, that number will be slightly less. If they

do not include project financing as part of the total project costs, that number will

be slightly higher. For smaller non-residential systems that are eligible for an Up-

front  Incent ive ("UFI"),  APS's RES incent ive caps at  50 percent  of the total

installation cost, up to $75,000. Desert Mountain High School, the subject of an

7



SSA in this docket, may qualify for UFIs of $2.25 per watt and a waiver of the

$75,000 UFI cap, pursuant to a recent Commission decision.3

Q. HOW ARE CUSTOMERS' OVERALL ENERGY COSTS IMPACTED BY
INSTALLING SOLAR SYSTEMS?

A. As a result of installing a solar system, some customers may experience a decrease

in energy costs, and others may experience an increase. Although some customers

may observe this increase in their near-tenn energy costs, one of the purposes of a

solar system installation is to manage long-term energy costs.

Q. HOW MANY SSAs DOES APS ESTIMATE COULD BE EXECUTED BY
APS CUSTOMERS BY 2015, 2020 AND 2025?

A. These numbers are very hard to predict with any degree of accuracy. In 2009,

approximately 65% of the PBI projects are commercial systems owned by a third

party. Assuming an average of 400 ldlowatts per system, and an annual lifetime

commitment cap of $100 million per year, dire could be more than 300 SSAs by

2015, more than 550 SSAs by 2020, and more than 800 SSAs by 2025. This

number could dramatically increase if third party owners offered SSAs to smaller

UFI projects as well.

Q. WITHOUT THE AVAILABILITY OF APS'S INCENTIVE PROGRAM,
WOULD THE NUMBER OF RENEWABLE INSTALLATIONS AND SSAs
BE REDUCED?

A. Without the availability of APS's incentive program, we do not believe that SSAs

would be a viable option for most customers. Therefore, it would dramatically

reduce the number of installations and the number of SSAs.
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3 Decision No. 71275 (Sept. 17, 2009). S
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SAFETY AND RELIABILITY

Q- ARE THERE SAFETY CONCERNS WITH SOLAR
CONNECTED TO THE UTILITY DISTRIBUTION SYSTEM?

SYSTEMS

A. The safety of the customer, utility worker and the overall general public must be

considered when interconnecting with the utility's distribution system. With solar

distributed generation, APS must be integrated into Me interconnection and design

process to assure that its delivery system is not compromised, or that undesirable

conditions, such as unintentional islanding, do not occur. This will become more

important as distributed energy becomes more widespread. APS currently

implements extensive interconnection and inspection processes to assure safety of

all distributed energy that is interconnected to the Company's electric system arid

follows the Commission's Interconnection Rules, which were approved in

Decision No.69674.

Q. ARE THERE RELIABILITY CONCERNS WITH SOLAR
CONNECTED TO THE UTILITY DISTRIBUTION SYSTEM?

SYSTEMS
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To assure reliability, APS's electric system must be designed to meet the peak

demand needs of customers whenever the power is required. Currently, solar

distributed generation is not concentrated at a level that significantly impacts the

Company's energy grid. because the amount of solar distributed

generation necessary to comply with the RES Rules in the future is substantial,

understanding the impacts to the reliability and stability of the system will become

more critical. The intermittency of solar insulation generation (such as on cloudy

days) will provide a challenge to the utility, because the utility must provide

continuous reliable power to the electrical grid and to customers during these

periods. APS continues to analyze and develop processes to monitor and manage

distributed energy to assure reliability as this resource becomes more prevalent.

However,

v .

A.
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Q. ARE THERE ANY EXISTING SAFEGUARDS AGAINST SAFETY AND
RELIABILITY ISSUES ASSOCIATED WITH SOLAR SYSTEMS?

In addition to compliance with the Commission's Interconnection Rules, there are

several existing recommendations and standards, including the National Electric

Code Article 690, UL 1741, and IEEE 154.

Q. DOES THE EXISTENCE OF AN SSA CHANGE THE DISTRIBUTION
UTILITY'S RESPONSIBILITY TO PROVIDE RELIABLE SERVICE TO
MEET ALL OF THE SSA CUSTOMER'S LOAD?

No. APS must continue to deliver reliable power to the customer when the solar

system is not operating.

Q_ DOES SOLARCITY HAVE ANY RESPONSIBILITY FOR THE SAFETY
AND RELIABILITY OF THE OVERALL ELECTRIC SYSTEM?

SolarCity has responsibility as it relates to its installed solar systems. The

regulated utility has responsibility for the safety and reliability of the energy

delivery system and its interconnection. APS will continue to have overall electric

service responsibility for our customers during system outages, times of limited

solar availability and non-daylight periods .

Q. HOW CAN THESE ISSUES BE AVOIDED OR MITIGATED WHEN A
CUSTOMER IS RECEIVING SERVICE THROUGH ANSSA?

SSA providers must comply with the Commission's Interconnection Rules and the

design review, which is part of APS's interconnection process, in order to assure

that safe and reliable conditions are maintained. The Company must approve the

interconnection of the SolarCity facilities.

VI. INTEGRATED RESOURCE PLANNING
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A.

A.

A.

Q. PLEASE EXPLAIN
PROCESS.

THE COMPANY'S RESOURCE PLANNING



4

A. The overall purpose of the resource planning process is to identify a set of

resources that meets the future electricity needs of APS's customers in a balanced

and cost-effective manner, while also satisfying our customers' desire for reliable

electric service, price stability, and environmental responsibility. The resource

planning process involves extensive quantitative and qualitative analysis to

determine future customer energy needs and assess the different resource options

for fulfilling those needs. The end result of the resource planning process is a

specific set of actions or steps that will provide for a robust set of resources to

meet future customer needs. Some of these actions or steps will involve actual

resource acquisition, while others might involve preliminary steps, such as issuing

a Request for Proposal to evaluate demand response alternatives, or completing

the initial permitting of a new caseload resource. Resource planning is a

continuous process and is frequently referred to as a "learning process." An

important aspect of resource planning is monitoring external market factors (e.g.,

new technologies, commodity markets, local economic conditions, interest rates,

and legislative proposals) for key changes that could impact APS's resource

strategies.

Q- WHY IS IT IMPORTANT FOR THE COMPANYTO HAVE THE MOST
ACCURATE FORECAST POSSIBLE OF FUTURE CUSTOMER ENERGY
REQUIREMENTS?
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A. The assessment of future customer energy requirements is one of the most critical

parts of the resource planning process. APS's resource plan is developed based

upon our forecast of customer energy requirements. The resulting resource plan

serves as the basis for procuring the necessary resources to satisfy the projected

customer needs, and these procurement decisions are often times very large

financial commitments. (For example, a large concentrated solar power plant
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involves a financial commitment of several billion dollars.) In the nearer tern,

APS's procurement of energy commodities (like natural gas) also relies upon the

forecast of customer energy requirements. Therefore, because of die large

financial commitments that rely upon the load forecast, it is very important to have

the best possible information on conditions and activities within the service

territory to develop the forecast of customer energy requirements .

Q. PLEASE EXPLAIN THE
PLANNING PROCESS.

COMPANY'S DISTRIBUTION SYSTEM

The Company does distribution system planning throughout the year. APS

reviews all new loads as they become known, and if necessary, models to assess

the effects the new load may have on the distribution system. After each system

peak, APS analyzes the distribution feeders and substation transformers to

determine if feeder reconfiguration is needed to serve loads within the planing

guideline. APS develops feeder and transformer forecasts to determine system

improvement work that will be required before the next system peak to serve

loads, and to plan ahead for new load development.

Q. HOW DO DISTRIBUTED SOLAR SYSTEMS IMPACT DISTRIBUTION
PLANNING?

APS models solar systems as generators on the distribution system and evaluates

generation characteristics to the existing system so that lines and transformers are

not overloaded and the appropriate protection schemes are in place.

Q. ASSUMING SOLARCITY'S APPLICATION is ACCEPTED AND MORE
AND MORE CUSTOMERS ARE SERVED UNDER SSAs, WHAT ARE THE
POTENTIAL CHALLENGES TO APS IN PROVIDING RELIABLE AND
COST EFFECTIVE ELECTRIC SERVICE TO ITS CUSTOMERS?
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As discussed in a previous question concerning accurately forecasting customer

energy requirements, APS needs to have the best possible information on

A.

A.

A.
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1

conditions and activities within the Company's service territory that could impact

our forecast of customer energy requirements. This is important for providing the

most cost efficient and reliable service to our customers. APS would certainly

need to be informed if a SSA provider of distributed solar systems was planning a

major increase in system deployment in the next couple of years. IfAPS were not

advised of these plans, it could result in the needless over-procurement of both

resources and energy commodities for our customers, which would clearly not be

the most cost efficient way to serve their needs. For these reasons, APS

recommends that the Commission consider periodic reporting requirements from

solar providers to facilitate die utility's resource planning process.

Q. DO DISTRIBUTED SOLAR TECHNOLOGIES POSE ANY UNIQUE
RESOURCE OR DISTRIBUTION PLANNING CHALLENGES?
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APS expects that a large portion of the distributed renewable energy will come

from rooftop solar photovoltaic ("PV") systems. The Company recognizes that

while solar PV systems will provide a valuable energy source, they also have some

unique characteristics that are important to consider for resource and distribution

planning purposes. First, solar PV is an inflexible electric generation source that

produces energy in a reasonably predictable and defined pattern throughout the

course of the day. Absent the deployment of energy storage devices, the energy

produced by solar PV systems cannot be shifted to better match customer energy

consumption patterns, or to respond to unanticipated outages of other generation

sources. Second, solar PV is an intermittent generation source. The energy

production from solar PV systems will rise and fall in response to solar insulation

and can be affected by passing clouds or monsoon storms; With respect to

distribution planning, distribution facilities must be capable of serving Me total

load requirement customers will need, as well as the maximum amount customers

A.
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may deliver to the grid. For these reasons, APS must consider these unique

characteristics in the resource and distribution planning processes so that the

correct resources are in place to complement the solar PV systems and ensure that

our customers continue to receive highly reliable electric service at all times.

Many of the challenges described above can be effectively mitigated by requiring

the SSA providers to report on their activities on a periodic basis. This would

allow APS to maintain a good understanding of the actual performance of the solar

PV systems already deployed and to have a clearer picture of what to expect in the

future in terns of numbers of new solar PV systems.

Q. DOES THAT CONCLUDE YOUR DIRECT TESTIMONY?
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1 INTRODUCTION

2 Q. What is the purpose of your testimony?

3

4

5

The purpose of my testimony is to provide RUCO's position on whether solar

installers such as SolarCity are subject to Commission regulation pursuant to

the Arizona Constitution when they enter into "Solar Service Agreements"

6 (SSAs) with their customers.

7

8
9

10
11
12
13

Q. What is needed in order to make a determination whether the
Commission has jurisdiction over solar installers when they enter SSAs
with schools, non-profits or governmental institutions to install
distributed generation photovoltaic systems on their properties?

Over the last several years, Arizona has seen an increase in the generation

14

15

16

17

and acquisition of renewable energy. While utilities have made large strides

to break away from their carbon-based business models, such efforts have

occurred largely at the insistence of this Commission. There is no doubt that

this Commission wishes to see as much cost-effective renewable energy as

18

19

possible in Arizona. And distributed generation photovoltaic installations such

as those at issue in this docket certainly have a role in this effort.

20

21 At first blush, the analysis needed to make a determination of jurisdiction

22

23

24

seems to be a simple reading of the Arizona Constitution. However, as with

many aspects of utility regulation, the analysis revolves around an intricate

weave of details. RUCO's analysis is highly fact specific. Changes in the

25 facts could alter RUCO's position.

26

A.

A.

1
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Q.1
2
3

In summary, what is RUCO's ultimate position on this question?

describedRUCO f inds that  the SSA

4 Application,

agreement, as

does not result in Commission jurisdiction.

in SolarCity's

Under RUCO's

5

6

7

8

9

10

11

12

13

14

analysis, the central factors are that SolarCity does not own the electricity and

does not sell the electricity to the school, non-profit or government institution.

Therefore, SolarCity does not "furnish" the electricity as required by the

Arizona Constitution. From the moment of generation, the electricity is owned

by the customer on whose property the system is located. In order to avoid

up front installation costs, the SSA allows the customer to finance the costs

for the installation and maintenance of the system over a period of years.

The installers have chosen to establish a repayment schedule over a period

of years that is predicated upon the amount of electricity produced. In short,

the SSA is a financing mechanism and not the provision of a commodity.

15

16

17

18

RUCO believes it is appropriate for the Commission to consider the number

of installers doing business in Arizona. Since the consumer can choose from

several different installers and can shop for the best deal, RUCO finds this to

19

20

be a competitive market. Such a variety of vendors provides negotiating

power to the consumer. It is in the best interests of the consumer to have as

21 many choices as possible.

22

23

24

RUCO believes that the question of Commission jurisdiction should also

consider public health and safety concerns. As discussed in greater detail in

A.

2
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1

2

3

4

5

6

this testimony, RUCO believes that the SSA financing arrangement does not

impair the public's health and safety any more than if the installation were

purchased outright. At present, the Commission does not regulate the

purchase of solar installations by customers when purchased (instead of

financed) from solar installers such as SolarCity and this application does not

contemplate regulation of such transactions.

7

8

9

Finally, RUCO believes that the Commission should consider any impact

Commission regulation may have on the Commission's goal to increase

10 renewable energy in Arizona. As discussed below, RUCO believes that

11 If the Commission finds i t to have

12

13

regulation may impede this goal.

jurisdiction, it is RUCO's understanding that it will be the only state in the

country to regulate distributed generation photovoltaic installers when they

enter into SSAs with their customers.14

15

16 In the alternative, if the Commission were to find that solar installers such as

17

18

19

SolarCity do fit within the definition of a "public service corporation" then

RUCO encourages the Commission to assert its jurisdiction with as light a

hand as possible.

20

21 Q. What entities are regulated by the Commission?

22

23

Under the Arizona Constitution, public service corporations are regulated by

the Commission. Article 15, Section 3 states:

A.

3
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1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16

"The Corporation Commission shall have full power
to, and shall, prescribe just and reasonable
classifications to be used and just and reasonable
rates and charges to be made and collected, by public
service corporations within the State for service
rendered therein, and make reasonable rules,
regulations, and orders, by which such corporations
shall be governed in the transacting of business within
the State, and may prescribe the forms of contracts
and the systems of keeping accounts to be used by
such corporations in transacting such business, and
make and enforce reasonable rules, regulations and
orders for the convenience, comfort and safety and
the preservation of the health of the employees and
patrons of such corporations..."

17 Q. Does the Arizona Constitution define "public service corporation"?

18 Yes. Article 15, Section 2 defines "public service corporation" as "all

19 corporations other than municipal engaged in furnishing gas, oil, or electricity

20 for light foe/ or power shall be deemed public service corporations,as

21

Q. Is there a general presumption that a business is exempt from
Commission regulation?

22
23
24
25

\

Yes. "There is no presumption that a business activity is within regulation of

26

27

28

29

30

31

corporation commission, and, on the contrary, presumption is that it is not."

Arizona Corp. Commission v. Continental Sec. Guards (App, 1967), 5 Ariz.

App.  318,  426,  p.  2d 418 vacated 103 Ar iz.  410,  443 P.2d 406.1

Furthermore, there has been significant discussion whether this Application

meets the eight (8) criteria for Commission regulation set forth in the Serv-Yu

case (Natural Gas Sew. Co., v. Serv-Yu Coop., 70 Ariz. 235, 219 P.2d 324

In this matter, the Arizona Supreme Court vacated the Court of Appeals ruling that found the
Commission had jurisdiction.

1

A.

A.

4
/
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1

2

3

(1950)). However, this testimony is not intended to provide a legal analysis of

the matter. Instead, l discuss RUCO's analysis of the specific details of the

application and discuss the public policy implications of jurisdiction.

4

5
6
7
8
9

Q. In this docket, are the photovoltaic systems that are to be installed on
schools, government institutions and non-profits to be owned by these
endues?

Not immediately.

10

Instead, these customers will enter into long term "Solar

Service Agreements" (SSAs) for the systems. At the end of the term, the

11

12

customer has the option to purchase the system and obtain title to it. The

details of the financing agreement can be found in SolarCity's Application.

13

Q. Is a sale transaction where a solar installation is purchased (rather than
leased or financed) subject to Commission jurisdiction?

14
15
16
17 No. The Commission has never asserted jurisdiction when a customer

18

19

purchases outright a solar installation from an installer and owns the installed

photovoltaic installation that generates electricity on their property.

20

21
22
23
24
25
26

Q. So if the school, government institution or non-profit owns the solar
installation there is no Commission jurisdiction but if the customer has
the equipment installed pursuant to an SSA then there might be
Commission jurisdiction?

That is what this docket is trying to figure out. Basically, the question is

27 whether the financing instrument changes the nature of the electricity

28 generated on the customer's rooftop.

29

A.

A.

A.
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1
2
3
4
5
6

Q. If the Commission should find that one of the "services" provided by
the installer through an SSA is the furnishing of electricity, even if it is
only one of several services provided by the SSA, would that change
RUCO's analysis?

Absolutely. The language of the Arizona Constitution is plain, clear and

7 concise. Corporations that furnish electricity are public service corporations

8 and subject to Commission jurisdiction. The importance of the furnishing of

9 electricity cannot be overshadowed by additional services. RUCO believes

10 that if the installer furnishes the electricity, then that provision cannot be

11 merely "inciderltal". Without the electricity, any other services provided by

12 SolarCity would be meaningless.

13

14
15
16
17
18

Q. So if the Commission finds that the solar installer does furnish
electricity through the SSA, could the Commission regulate these
transactions?

Possibly. It is RUCO's understanding of case law that even if a corporation

19 meets the literal and textual definition of a "public service corporation" then

20 the Commission must consider whether the corporation's activities meet the

21 eight (8) criteria of the Serv-Yu case

22

23 The purpose of government regulation is to prevent abuses that happen in a

24 free and unfettered marketplace and to protect the health and safety of the

25 public. If the Commission were to find it has jurisdiction, it could establish

A.

A.

2 "Determining whether an entity is a public service corporation requires a two-step analysis. First, we
consider whether an entity satisfies the literal and textual definition of a public service corporation
under Article 15, Section 2, of the Arizona Constitution. Second, we evaluate whether the entity's
business and activity are such as to make its rates, charges, and methods of operations a matter of
public concern, by considering the eight factors articulated in [Serv-Yul". Southwest Transmission
Cooperative, Inc. v. ACC., 213 Ariz. 427, 430, 142 P. ad 1240, 1243 (2007).
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1

2

rules or guidelines by which any installer must abide. The Commission could

establish a regulatory regime that curtails any envisioned market abuses and

3 allows these installations to be set up the quickest and cheapest way

4

5

possible. This could be considered a form of "light" regulation that achieves

the purposes of government oversight without creating undue obstacles to the

6

7

8

momentum to get as much green energy on rooftops as possible. However,

even with "light" regulation, RUCO believes that ARS § 40-281 would require

every solar installer that utilizes SSAs in Arizona to receive a Certificate of

9 Convenience and Necessity before transacting business. All installations for

10

11

every installer that util izes SSA financing would have to stop until this

requirement is met.

12

13
14
15

Q. Why does RUCO believe that the installer is not furnishing electricity?

RUCO believes that the installer is not "furnishing" electricity. They are

16

17

18

19

20

21

22

furnishing the equipment that generates the electricity. RUCO does not see

this as a legal loophole, but as a very real and legitimate distinction.

SolarCity's Application clearly states that all electricity generated by the

installation is owned by the customer. As noted by the Arizona Supreme

Court, the word "furnish" connotes a transfer of possession. (See Williams v.

Pipe Trades Industry Program of Arizona, 100 Ariz. 14, 20, 409 P. ad 720,

724 (1966)). Since SolarCity never possesses the electricity, they are unable

23 to transfer - or furnish it to the customer. Therefore, the installer is not

A.

7
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1 furnishing the electricity and does not fall within the definition of "public

2 service corporation" pursuant to the Arizona Constitution.

3

4 Q.

5

6

7

8

So what is the "service" provided in a "Solar Service Agreement"?

The elements of an SSA are outlined in the Application. An SSA is unlike an

outright purchase of a solar installation where the customer owns the system

and is responsible for all maintenance and upkeep. Under an SSA, the

installer provides certain services - such as maintaining the system. Another

9

10

11

12

13

14

service provided by the installer is providing all up front costs and bearing the

risk of timely payments from the customer throughout the term of the SSA. In

RUCO's opinion, it is clear from the details of the Application that "furnishing

electricity" is not one of the services provided under the Agreement. The

customer enjoys the use of all the electricity generated by the system and

owns the electricity. The solar installer has no interest or right in the electricity

15

16

generated. If any generation is not consumed by the customer, the customer

not the solar installer - can sell its excess generation to the utility through a

17 net metering agreement.

18

19
20
21
22

Q. Why have these customers chosen to enter into SSAs for these solar
installations instead of simply purchasing them?

The American Recovery and Reinvestment Act (ARRA) significantly

23 increased the federal tax incentives and stimulus funds available for the

24

25

installation and generation of qualifying distributed generation facilities such

as the solar installations in question in this docket. The tax incentive has

A.

A.

8
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1

2

certainly had its intended effect - an unprecedented increase in demand for

clean, green distributed generation energy!

3

4 However, public buildings such as schools and government institutions are

5

6

7

not eligible to take advantage of these sizeable tax credits. However, through

this particular financing mechanism, the solar installer - a private business

like SolarCity - retains title to the installation and is eligible for the tax credit.

8 Furthermore, these customers do not have to pay any up-front costs. When

9

10

11

12

13

14

15

16

17

18

the installer passes along the savings produced by the tax credit to the

school, government institution or non-profit, the installation now becomes

economically feasible. Without the savings generated from the federal tax

credit, many schools and government institutions would conclude that the DG

system's up-front expenses would be cost prohibitive - particularly during this

economic recession when budgets are being slashed. Even if the school

board or governing body agrees that there are significant long term benefits of

these installations and future monetary savings, without seeing an immediate

cost savings in utility bills, many would be unable to justify the expense of the

purchase during this economic recession and period of declining revenues.

19

20 In Track I, the Commission found that the Scottsdale Unified School District

21

22

23

(SUSD) would realize savings beginning in the first year of operation and

continuing throughout the 15-year period. Additionally, the Commission

recognized that if SUSD did not see a demonstrated savings at any point

9
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1

2

3

4

5

during the period, they would elect to terminate the Agreement. (Decision No

71277 at p,  6) . SolarCity, in its Application, notes, "SSA financing is

effectively the only way for schools, non-profit, and governmental entities to

leverage the valuable tax incentives and Federal ARRA stimulus dollars for

solar..." (Application at p, 4).

6

Q. Should i t  make a
predicated on the type of financing arrangement selected in order to
install a solar photovoltaic system on a rooftop?

difference whether Commission jurisdiction is7
8
9

10
11 Based on the facts known in this docket, no.

12

13
14
15
16

Q. Would Commission jurisdiction over SSAs serve to protect the public's
health and safety?

17

18

The answer depends on whether the Commission finds that there are

sufficient safeguards already in place. RUCO identifies two types of potential

health and safety risks: economic harm and physical harm.

19

20

21

RUCO believes that there are safeguards and remedies already in law to

address the public's risk of economic harm.

with state law.22

23

24

25

Solar installers must comply

The Arizona Consumer Fraud Act prohibits deceptive

practices (See ARS §44-1522 et seq.). In addition to a private right of action

under this Act, the consumer has the benefit of having the Attorney General

bring a claim on his or her behalf and also seek monetary relief.

26

A.

A.

10
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1

2

3

4

5

6

7

8

9

10 established such standards.

11

Regarding a risk of physical harm, RUCO has some concerns that have yet to

be addressed. State law already establishes standards for the selling and

installation of "solar energy devices". ARS §44-1762 requires at least a one or

two year warranty for certain parts. An installer must meet standards

established by the Registrar of Contractors and must be a licensed solar

contractor under Title 32, chapter 10, article 4. The installation must comply

with any consumer protection rating and safety standards adopted by the

Arizona Department of Commerce.3 However, a September 13, 2009 article

in the Arizona Republic infers that the Registrar of Contractors may not have

Additional inquiry needs to be done.

Furthermore, the article states that at least two cities, Mesa and Gilbert, have

12 recently stopped requiring building permits for rooftop solar installations. The

13 article did not report any situations of structural damage due to a solar

14 installation. A copy of the article is attached as Exhibit A.

15

16
17
18
19

Q. Are there public health and safety concerns if the Commission finds it
does not have jurisdiction over these SSAs?

The public's health and safety is of paramount concern to the Commission

20 and to RUCO. RUCO believes the Registrar of Contractors Office ("ROC")

21

22

and local municipalities are in the best position to establish and enforce

standards to preserve the structural integrity of rooftops when solar

3 RUCO does note that Subsection (F) of this statute exempts installations that are designed or
installed by the final owner from these requirements. While it is expected that the school, government
institution or non-profit will be the "final owner" and that title to the solar installation will transfer at the
end of the six, ten or fifteen year period, it is at the option of that entity. RUCO would find comfort if
this statute were amended to clarify that solar energy devices installed pursuant to SSAs are not
exempt from the provisions of this statute.

A.

11
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1

2

installations are placed on them. To RUCO's knowledge, the Commission's

Staff has no expertise or training to conduct such inspections.

3

4 With that said, RUCO is aware that the Commission does not regulate solar

5

6

7

installers like SolarCity when they sell (as opposed to lease or finance)

installations to customers. If the Commission were to find it has jurisdiction

over solar installers when customers choose to finance the installations (but

8

9

10

not when customers purchase them), the Commission's decision would result

in oversight of some installations but not others. The level of scrutiny from

the ROC and the cities is the same regardless of the type of financial

11 transaction between SolarCity and the customer.

12

13

14

15

16

17

18

19

At this time, RUCO is unaware of any Arizona rooftop suffering structural

damage due to an improperly installed solar installation. Furthermore, RUCO

believes that a solar installer, such as Solar City, has an even greater

incentive to ensure the safe installation and operation of rooftop photovoltaic

installations when financed through a SSA. Apart from any moral or ethical

concerns a solar installer may have, it has a financial interest in a proper

installation. Since the installer is repaid based on the installation's electrical

20

21

output, it has a monetary incentive to install the system in order to promote

the greatest amount of generation. This is a motivation the installer does not

22 have when it installs a system that is not financed through a SSA.

23

12
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1

2

RUCO believes that there is no more concern over the public's health and

safety if the solar installation is owned or whether it is financed by the

3 customer.

4

5
6
7
8
9

10

Q. Well, isn't it a public good when excess electricity that is generated
from these solar installations is sold to the utility and placed on the
grid? Why doesn't that consideration trigger Commission jurisdiction
in this docket?

11

12 In this

13

14

15

16

The Commission has asserted its jurisdiction over this transaction through its

net metering Rule R14-2-1811. Through this Rule, utilities must file tariffs

which set forth the conditions and price of those transactions.

situation, the customer is clearly furnishing the excess electricity that it owns

to the utility for the public good. The relationship is between the customer

and the utility. The solar installer plays no role and has no interest in this

transaction. Therefore, the regulated activity is the furnishing of electricity

17 from the customer to the utility.

18

19

20

21

22

The sale of excess electricity generated from a DG installation is a regulated

transaction. The consumer is not able to negotiate terms, conditions and

price with the utility for this transaction. The regulatory burden for compliance

rests with the regulated utility, not the consumer.

23

24

25

A.

13
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1
2
3
4
5
6
7

Q. If the Commission does not have jurisdiction over solar installers when
they enter into SSAs with customers, then how does the Commission
have jurisdiction over APS and other currently-regulated utilities if or
when they retain title to distributed generation equipment to their
customers?

8

9

APS has filed an application with the Commission regarding a distributed

generated pilot project in Flagstaff, Arizona. (Docket No. E-01345A-09-0227).

The facts of that application are clearly distinguishable from those set forth in

10 this docket. First, APS owns all electricity generated by the installations

11

12

13

14

15

placed on the residential and non-residential properties in the Flagstaff pilot

project. Second, APS is a regulated, monopoly utility that is acting within its

service territory. Unlike solar installers like SolarCity, APS is a regulated

utility that "furnishes" electricity to its customers. APS has an obligation to

provide service to all consumers in its service territory - including those who

16

17

participate in the pilot project. Solar installers have no service territories and

have no corresponding obligation to furnish electricity. In fact, solar installers

18 do not furnish electricity they provide the equipment that generates the

19 electricity as well as maintain that equipment.

20

21
22
23
24

Q. Would regulation of SSAs have a negative impact on the growth of
distributed solar power?

Yes, according to the Solar Alliance. The Alliance's response to APS's data

25 request D.R. 3.2 in Docket No. E-20633A-08-0513 states:

26
27
28
29
30

RESPONSE: The Alliance predicts that if SSA providers
were regulated as public utilities, even under a limited
regulation program, it would have a negative and wide-
spread effect on DG growth in the state. Due to difficulties
associated with time delays, increased compliance costs,

A.

A.

14
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1
2
3
4
5
6
7

and financing difficulties many-perhaps a majority of-
SSA projects would simply not move forward. Preferring
less regulated business environments, SSA providers
would likely not open up shop in Arizona and it is possible
solar manufactures might also forgo operating in the state
since many rely on selling panels locally to SSA providers.

8

9

10

In D.R. 3.1, the Alliance claims that "there is no state in the country that in any

way regulates competitive third party solar developers using the SSA model."

Copies of D.R. 3.1 and D.R. 3.2 are attached as Exhibit B.

11

12 RUCO notes that the testimony of Mr. Kevin Fox filed in this docket is

13

14

15

consistent with the statements expressed in the Solar Alliance's responses to

data requests. (Fox Direct at p.6), Furthermore, Mr. Fox notes that SSAs

have become the prima transaction between solar installers and non-

16

17

residential customers. He notes that in 2008, approximately 90% of non-

residential solar installations were done through SSAs. (Id at p.4). He also

18 notes that SSAs have become increasingly appealing to residential

19 customers. (Id).

20

21
22
23
24

Q. Based on the totality of circumstances, does RUCO believe that these
facts trigger Commission jurisdiction?

Based on the facts in this docket, RUCO believes that SolarCity is not acting

25 as a public service corporation when utilizing SSAs.

26

27 Does this conclude your testimony?

28 Yes.

A.

A.

Q.

15
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The Solar Alliance's Responses to
Arizoua.Public Service Company's

Third Set of Data Requests
Docket No. E-20633A-08-0513

APS 3,1 The Solar Alliance Application states that "the growth of distributed solar power
is hampered by uncertainty that the providers of SSAs are not subj et to economic regulation by
the Commission as public service corporations." Application at 3. Please explain how and to
what degree the growth of distributed solar power is hampered.

RESPONSE: To the best of the Alliance's knowledge, there is no state in the country that in
any way regulates, competitive third party solar developers using the SSA model. Regulation in
any font would have significant impact on the business models of solar service providers. First,
it would increase the cost of deploying solar electric systems. Commercial solar development is
a highly competitive business that operates on very tight margins. Additional costs would most
likely induce SSA providers to focus their business development in other states, Second,
regulation would add time to the development process, The REST Rules were adopted
November 14, 2006, some 2 arid one-half years ago. Since' that time, relatively little commercial
solar has been developed iii the state. Additional administrative processes would serve to slow
down, rather than streamline, solar development. Third, any font of regulation might result in
the loss of prob act financing for Arizona as a result of the uncertainty it creates. Indeed,
uncertainty has been one of the principle reasons for the lack of commercial solar development.
This uncertainty has been related to diverse factors including a proposed project that might have
fulfilled multiple years of the non~residential distributed requirement, the lack of Commission-
approved net metering Standards, uncertainty as to which Corporation Commission candidates
would be elected, and the potential for regulation of third party developers, among others. One

but for this one.by one, these u11ce1'tai11ties have been favorably resolved,



1

The Solar Alliance's Responses to
Arizona Public Service Company's

Third Set of Data Requests
Docket No. E-20633A-08-0513

APS 3.2 What will be the impact on growth of distributed solar power if the Commission
determines that Solar Alliance members that sell electricity as a component of their business are
public service corporations subj et to Commission jurisdiction?

RESPONSE: The Alliance predicts that if SSA providers were regulated as public utilities, even
under a limited regulation program, it would have a negative and wide-spread effect on DG
growth in the state. Due to difficulties associated with, time delays, increased compliance costs,
and financing difficulties many-perhaps a majority of- SSA prob ects would simply not move
forward. Preferring less regulated business environments, SSA providers would likely not open
up shop in Arizona and it is possible solar manufactures might also forgo operating in the state
since many rely on selling panels locally to SSA providers.

303387;s$w;22728-0001
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Deregulation of booming solar industry worries some

VALLEY & STATE
Valley & State

September 24, 2809 I

•

o

•

•

•

Tvno Size: AA a

print

_4-d3 Emil!

951
Betwuet

IQLMM

I Dlrlll this

1:93 QPHI

Page 1 of 3

Deregulation ofbooming solar industryworries some

by Jim Walsh . Sept. 13, 2009 12:00 AM
The Arizona Republic

Fueled by government incentives, Arizor\a's solar industry is booming, but experts are
questioning whether a recent trend toward deregulation may eventually compromise
public safety.

Since Mesa and Gilbert waived a requirement for building permits, no consensus exists
on whether consumers are getting a break on fees or whether they are risking long-term
damage to their roofs from the weight of solar systems, or worse, seeing their roof sail
off during a microburst.

"They're sitting on a ticking time bomb. Something is going to happen," said Robert
Dumitrache of R8<R Engineering in Surprise.

Dumitrache and others argue that a structural analysis of a roof is a cheap insurance
policy for a homeowner hoping to avoid long-term problems.

'The last thing Phoenix needs is to promote a black eye for the solar industry," said Ray
Schmidt, also of R&R Engineering.

But Rick Fowlkes, a Mesa consulting engineer, said, "l'm in agreement with Mesa and
Gilbert: If it's a single home system it's probably not needed."

Those arguing for the review may be motivated by more than public safety, he said. "It's
the structural engineer who wants more business."

Steve Hether, Mesa's director of development services, acknowledged it's possible the
doomsday scenarios could occur but said such events are unlikely.

"There's always a risk, no matter what you do," Hether said. "You might have a roof that
is under-designed, but what are the chances of that playing out?

"For the resources we have, is it something we need to get involved in? We said no."

While Mesa waived the building permit and the $370 fee, Scottsdale still requires the
permit and often requests the structural analysis, said Mike Clack, chief development
officer,

With such a wide disparity in rules, the Maricopa Association of Governments is hoping
to arrive at a standardized approach to protect consumers while avoiding a heavy
financial burden, he said.

A structural analysis can cost anywhere from $250 to $1 ,200, depending on who you
ask.

Clack, chairman of MAG's building-standards committee, said he's looking for proof that
drilling a screw into a truss to anchor a solar system, which goes against national
building codes, won't damage roofs.

Ben Hershey, president of the Structural Building Components Association, said he's
offered to perform tests in the association's Madison, Wis., lab, but the solar industry so
far has not agreed to pay.

http://www.azcentral.com/arizonarepublic/local/articles/2009/09/13/20090913so1arsafety0...
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Deregulation of booming solar industry monies some Page 2 of 3

"| want to help them put more solar out. At the same time, we have to protect that house
on a long-term basis," he said.

Concerned about the lack of municipal oversight, Salt River Project requires Mesa and
Gilbert residents to sign waivers accepting responsibility before timing on the power.

Since SRP started requiring the waiver in May, 35 Mesa residents have signed them,
along with seven Gilbert residents.

Property owners and installers vouch in the waiver that the solar systems have been
installed properly and meet building codes, said Lori Singleton, manager of sustainability
initiatives and technology.

"SRP does prefer that the city does inspections," she said.

After being contacted by SRP and Arizona Public Service Co., the Arizona Registrar of
Contractors is planning to create a new license for solar installers to protect consumers,
director Bill Mundell said.

Until that happens, Mundell said he plans to add more questions about solar to the
electrical-license test that now covers solar installers.

The debate comes as the solar industry booms. American Solar Electric, one of the
Valley's largest installers, projects it will install 700 to 900 residential systems in 2009,
spokeswoman Krystal Book said.

Despite the added costs and delays, American Solar Electric does not support
deregulation, she said.

"Having a building permit from a city is an additional assurance" for homeowners, she
said. With no permit, "it opens the door for unlicensed contractors who don't have the
checks and balances we have in place."
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Mark Henle/The Arizona Republic

Amer ican Solar  E lect r ic employee Josh Barkey ( lef t )  and
Ramon Vega instal l  a panel on the roof  d a Mesa house for
a solar  elec lr ic ly system.

More on this topic

Solar-inspection debate

P r o s

-  Mesa stopped requir ing the building permit s two years
ago and has received no complaint s.

E liminat ing the permit s saves consumers a $370 review

http ://www.azcentral.com/arizonarepublic/local/articles/2009/09/13/20090913 solarsafety0. 4 _ 9/24/2009
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fee, plus the potential cost of a structural analysis by an
engineer that could cost up to $1,200. The cost savings
might encourage more people to go green,

Mesa has not experienced a structural roof collapse in at
least a decade.

The vast majority of homes already have passed through
the building-penmil process,

Cons

- Some roofs have not been designed to carry an additional
load. There's no way for the average consumer to know the
load level withcnJt having an engineer perform a structural
analysis.

- Any damage from too heavy a load would not show up for
years and would likely accumulate over time. Cracks could
develop in roofs, and solar panels could act like sails, pulling
off roofs during storms.

- Drilling a hole into a toss to anchor a solar system violates
nationally accepted building codes.

- Even if a slrudural analysis costs anywhere from $250 to
$1 ,200, it's a very small percentage of a $30,000 job and
amounts to an insurance policy for homeowners.

LATEST NEWS ¥"lEADLiNES
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Earth is reaching its breaking point, scientists warn

Jury labels Hells Angels as criminal qanq

Details emerge in Goodyear inmate's heat-related
death

Stimulus road-fund projects are stalled

A world first: Vaccine helps prevent HIV infection

Shooting at Surprise restaurant leaves 1 man dead

Decisions slow cases vs. County Sunewisor Don
Sta Ie
Plea deal ends Girls Gone Wild founder tax case

MCCCD board defs chastised in inquiry

No Drosecutor takes Stanley case

thin§siodn;azcént Lcom
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LETTERS TO TH

BLQOMBERG NEWS NATO's Afghan stance
If we don't support innovation, Rep. Gabrielle Giffords warns
America will go from importing oil to importing solar panels

SOLAR ROAD
LIGHTS THE WAY Bu

lack t

Keepin the clouds
from solar innovation

Your headline blaring NATO support for a Repul
surge in Afghanistan implies a positive sur- ing o
prise ("NATO backs a U.S. surge strategy" hens
Front Page, Saturday)

Do those countries pay for NATO? Yes, prob
some. Do we pay for the rest? Yes

Is NATO supplying the troops for the
surge? Maybe some. Are we supplying the
rest of the bodies? Yes

Gee whiz! So NATO supports the US do-
ing what the U.S. wants to do?

That's a surprise
Douglas Russell,Scottsdale

To
ISSUe
adar(
dept

APS solar program really helps
I would like to respond to David Lewis

who laments "why both SRP and APS have
only minuscule solar efforts?" ("The real
problem with our utilities," Letters, Satur

» Gnline: Opinions

To comment onletters

Here's an innovative Idea: A so
far company installs and main
fains panels on a school for free
The school then pays a low
monthly fee for the electricity. It
all pencils out because the solar
company can collect renewable
energy tax credits, while tax-ex
emit organizations like schools
cannot

Schools benefit from lower, pre
dictable electric bills. Arizona Ben
emits from expanding its solar re
sources and industry

But the Arizona Corporation
Commission could strangle this in
novatiori with regt at on. e
commission is deciding Whether
these solar companies should be
treated as utilities. The answer is
clear and logical: no

generating

(
Sta
s o
art
an,
ad
un

f you want to be sure of
reaching a destination, you
need a map. It's the same with

an ambitiousgoadlike ramping up
solar energy in America

Last Thursday, the U.S. House
approved a bill to create a "Solar
Technology Roadmap" that would
provide much-needed focus and
resources

A committee, including repre
tentatives of the solar-power in
dusty would lay out the re
search-and-development needs for
the next 15 years. The roadmap
would be updated and revised
regularly. The bill would author
size funding for R&D and demon
station projects, ramping up from
$350 million in fiscal 2011 to
$550 million in 2015

For Arizona, solar power is a
double economic opportunity: De
eloping a solar industry and dl

versifying our power sources with
a clean source of electricity Rep
Gabrielle Giffords. a second-term
Democrat who is a champion of
solar power in southern Arizona,
sponsored the bill, HR 3585

Other countries have sped
ahead of the United States in dh
eloping solar power, and China is

making a major push. If we don't
adopt better policies and support
innovation, Giffords warns, Amer-
ica will go from importing foreign
oil to importing solar panels

This isn't an easy time to argue
for spending more money. But the
bill picked up bipartisan support
for a reason

he
he

Rep. Roscoe Bartlett, a Mary-
1".4,1 Dunniwl who descubes

himself as a fiscal conservative, a
scientist and an engineer, argues
that the bill would not use too
much money The funding level
he explains, "only begins to re
verse 20 years of underinvestinent
in solar power

The solar roadmap is modeled
on a previous effort to develop
semiconductors, which spurred
two decades of technological ad
dances. The bill still needs a span
ser in the Senate. It would be a
real stretch for Sen. Jon Kyl or
JohnMcCain to back a bill that
was opposed by A.rizona's three
Republicans in the House. but
they should take a look

As an APS customer and a recent convert
to using solar energy for my home, I can say
the contribution APS is malting in solar is

significant. I
recently
leased a who
tovoltaic

columns and editorials, go to electricity
oplnions.azcentral.¢om system for

my home. I
paid zero dollars down, APS is paying an in
centime of $3 per watt on my5.1 DC kilowatt
system and in return APS gets the use of my
excess kilowatt hours of electricity every
day and gives them back to me at night as
needed

I have agreed to this arrangement for 18
years. My lease payment is less than my av-
erage monthly APS bill has been in recent
years. My monthly APS bill will be an insig-
nificant amount. At a year-end settlement of
my account, APS will purchase my surplus
electricity at or near the wholesale kilowatt-
hour price

I am a retired locksmith who wanted to do
something for my wallet and the planet. APS
and a leasing company helped me stabilize
my electricity costs and shrink my "carbon
footprint" by several tons annually

Michael Wright,Phoenix tie

Anti-rin-enlace letter writer rude



EXHIBIT

OPEN MEETING AGENDAS

I

JUNE - DCTOBER, 2009



I

ARIZONA CORPORATION COMMISSION
AGENDA

Open Meeting Dates -Tuesday, June 23, 2009, 10:00 am
Wednesday, June 24, 2009, 10:00 am

Chairman's Consent Agenda

Note: The Chairman 's Consent Agenda will be taken up at the beginning of the meeting on Tuesday,
June 23, 2009. Any Commissioner may remove any item from this agenda before Commission action on
this agenda. Any items so removed from this agenda will be transferred to the Regular Agenda, which
will be taken up after the Commission has concluded action on the Chairman 's Proposed Consent
Agenda. Items removed from the Chairman 's Proposed Consent Agenda will be taken up, in the order in
which they appeared on this agenda, before the items listed on the Regular Agenda.

1. Back Float Water Company (WS-01678A-07-0116) - Application for an Extension of its Existing
Certificate of Convenience and Necessity for Water Service, Extension of Time Deadline Contained in
Decision No. 69949

2. Extelcom, Inc. d/b/a/ Express Tel (T-02543A-07-0147) -.- Application for the Cancellation of its
Certificate of Convenience and Necessity

3. Little Park Water Company, Inc. (W-02192A-07-0326) - Application for Approval of an Extension of
its Certificate of Convenience and Necessity to Provide Water Service in Yavapai County, Arizona

4. The Links at Coyote Wash Utilities, L.L.C. (SW-04210A-06-0220) - Application for an Extension of
its Certificate of Convenience and Necessity ro Provide Sewer Service in Yuma County, Arizona,
Extension of Time Deadline Contained in Decision No. 69209

5. Oak Creek Water Company No. 1 (W-01392A-09-0272) -.- Application for Expedited Approval of an
Off-Site Facilities Hook-Up Fee Tariff

6. Phonel, Inc. (T-04297A-08-0584) .-- Application for the Cancellation of its Certificate of Convenience
and Necessity

7. Primus Telecommunications, Inc. and Least Cost Routing, Inc. (T-03243A-07-0666 and T~03602A-07-
0666) -- In the Matter of Notification of Pro Forma Transfer of Control and Cancellation of the
Certificate of Convenience and Necessity

8. SanTrac Technologies, Inc. (T-04126A-07-0476) - Application to Cancel its Certificate of
Convenience and Necessity to Provide Telecommunications Services in Arizona

9. Sonoita Valley Water Co. (W-20435A-07-0649) - Application for an Emergency Rate Increase,
Extension of Time Deadline Contained in Decision No. 70202

10. Total Holdings, Inc. d/b/a/ GTC Communications (T-20630A-08-0494) - Application for a Certificate
of Convenience and Necessity to Provide Competitive Resold Long Distance Telecommunications
Services

ll. Valle Verde Water Company (W-01431A-07-0547) - Application for Implementation of an
Emergency Surcharge and Request for Access to Water Infrastructure Finance Authority Funds,
Extension of Time Deadline Contained in Decision No. 70098

12. Willow Valley Water Company, Inc. (W-01732A-05-0532) -- Application for an Extension of its
Certificate of Convenience and Necessity, Extension of Time Deadline Contained in Decision No. 68610



AGENDA
Open Meeting Dates: .Tune 23 and June 24, 2009
Page 2
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Open Meeting Dates -Tuesday, June 23, 2009, 10:00 am
Wednesday, June 24, 2009, 10:00 am

Regular Agenda

13. Walnut Creek Water Company, Inc. (W-02466A-08-0486)
Increase

Application for a Permanent Rate

14. Ash Fork Development Association, Inc. db Ash Fork Water Service (W-01004B-08-0508)
Application for Approval of a Rate Adjustment

15. Tucson Electric Power Company (E-01933A-07-0401) .-. Application for Approval of Additional
Funding for its Compact Fluorescent Lamp Buydown Program

16. UNS Electric, Inc. (E-04204A-08-0_41) -- Application for Approval of Additional Funding for its
Compact Fluorescent Lamp Buydown Program

17. UNS Electric, Inc. (E-04204A-06-0783) - Application for Approval to Revise DSM Surcharge
Beginning June 1, 2009.

18. UNS Electric, Inc. (E-04204A-06-0783) - Application for Approval of Bill Estimation
Methodologies Tariff.

19. Arizona Public Service Company (E-01345A-08-0426) .- In the Matter of the Sale and Transition to
Electrical District No. 3 of Certain Facilities in Pinal County Pursuant to A.R.S. §40-285(A) and to
Delete Portions of its Certificate of Convenience arid Necessity within Pinal County

20. Arizona Public Service Company (E-01345A-09-0012) - Application for Approval of a Net Metering
Rate Schedule EPR-6

21. Little Park Water Company, Inc. (W-02192A-09-0143) -- Application for Deviation From, and
Thereafter Termination of, its Previously Approved Arsenic Impact Fee

22. Litchfield Park Service Company (SW-01428A-08-0442)
Tariff

Application for a New Code of Practice

23. Level 3 Communications, LLC, Broadwing Communications, LLC and WilTel Communications,
LLC (T-03654A-09-0174, T-04176A-09-0174 and T-03708A-09-0174) - Application for a Limited
Waiver of the Public Utility Holding Companies and Affiliated Interest Rules (A.A.C.Rl4-2-801 Et Seq.)
and Approval of Encumbrance of Assets

24. Southwest Gas Corporation (G-01551A-08-0619) - Application for Continuance and Modification of
its Demand Side Management Consumer Products Program

25. Arizona-American Water Company (W-01303A-05-0280, WS-01303A-02-0867, WS-01303A-02-
0869 and WS-01303A-02-0870) -- Application for Authority to Implement its Arsenic Cost Recovery
Mechanism Step-Two for its Aqua Fria Water District

26. Time Warner Cable Information Services (Arizona), LLC, db Time Warner Cable (T~20449A-08-
0044) - Application for Approval of a Certificate of Convenience and Necessity to Provide Resold and
Facilities-Based Local Exchange Telecommunications Services and Resold and Facilities-Based Long
Distance Telecommunications Services



Open Meeting Dates -Tuesday, July 28, 2009, 10:00 am
Wednesday, July 29, 2009, 10:00 am

ARIZONA CORPORATION COMMISSION
RE VISED A GENDA

Chairman's Consent Agenda

Note: The Chairman 's Consent Agenda will be taken up at the beginning of the meeting on Tuesday, July
28, 2009. Any Commissioner may remove any itemfrom this agenda before Commission action on this
agenda. Any items so removedjrom this agenda will be transferred to the Regular Agenda, which will be
taken up after the Commission has concluded action on the Chairman 's Proposed Consent Agenda.
Items removed from the Chairman '5 Proposed Consent Agenda will be taken up, in the order in which
they appeared on this agenda, before the items listed on the Regular Agenda,

networks Group, Inc. (T-20639A-08-0579) - Application for a Certificate of Convenience and
Necessity to provide Competitive Resold Local Exchange and Resold Long Distance
Telecommunications Services.

Brian Beamer (T-02975A-08-0014) -- Application for Approval of the Sale of Assets and/or
Cancellation of the Certificate of Convenience and Necessity to Provide Customer-Owned Pay
Telephone Service in the State of Arizona.

EMC Telecom Corporation (T-20615A-08-0429) - Application of EMC Telecom Corporation for
a Certificate of Convenience and Necessity to Provide Competitive Resold Long Distance and
Resold Local Exchange Telecommunications Services.

Empirita Water Company, LLC (W-03948A-06-0490) - Application for Extension of Time
Deadline Contained in Decision No.'s 69399 and 70476.

Maskina Communications Inc. (T-04159A-09-0002) - Application for the Cancellation of its
Certificate of Convenience and Necessity.

Oak Creek Utility Corporation (WS-02061A-04-0835, WS 02061A-04-0836) - Application for
Extension of Time Deadline Contained in Decision No. 67986.

My Tel Co, kic. (T-20486A-06-0-09) - Application for a Certificate of Convenience and
Necessity to Provide Competitive Resold Local Exchange and Resold Long Distance
Telecommunications Services in Arizona.

Reliance Communications International (T-2061 lA-08-0405) - Application for a Certificate of
Convenience and Necessity to provide Resold Long Distance Telecommunications Services.

Red Rock Utilities, LLC (WS-04245A-07-0363) - Application for Extension of Time Deadline
Contained in Decision No. 70030.

10. Trico Electric Cooperative, Inc. and Tucson Electric Power Company (E-0146lA-09-0312, E-
01933A-09-0312) .- Application for an Order Approving a Borderline Agreement.

w11¢4

2.

3.

4.

1.

5.

6.

7.

8.

9.

11. Tel West Communications, LLC (T-03592A-08~0414) - Application for Approval to Cancel their
Certificate of Convenience and Necessity for Telecommunications Services.



Open Meeting Dates -Tuesday, August 25, 2009, 10:00 am
Wednesday, August 26, 2009, 10:00 am

1

ARIZONA CORPORATION COMMISSION
REVISED AGENDA

Chairman's Consent Agenda

Note: The Chairman 's Consent Agenda will be taken up after the Commission 's consideration of
Agenda Item 12 on the Regular Agenda for this Open Meeting. Any Commissioner may remove any
item from this agenda before Commission action on this agenda. Any items so removed from this agenda
will be transferred to the Regular Agenda, which will be taken up a/ter the Commission has concluded
action on the Chairman 's Proposed Consent Agenda. Items removed from the Chairman 's Proposed
Consent Agenda will be taken up, in the order in which they appeared on this agenda, before the items
listed on the Regular Agenda.

Access Point, Inc. (T-03446A-08-0055) - Application for Extension of Time Deadline Contained
in Decision No. 71118

Curatel, LLC (T-20579A-08-0084) - Application for Extension of Time Deadline Contained in
Decision No. 70983

Peerless Network of Arizona, LLC (T-20590A-08-0l75) - Application for Extension of Time
Deadline Contained in Decision No. 70976

Comcast Business Communications, LLC (T-03560A-09~0225) -- Application for Cancellation of
Certificate of Convenience and Necessity

Tel West Communications, LLC (T-03592A-08-0414, T-03592A-09-0246) - Application for
Cancellation of Certificate of Convenience and Necessity

Talk America, Inc. DBA Cavalier Telephone and DBA Cavalier Business Communications (T-
03342A-07-0612) - Application for Cancellation of Ce1*tificate of Convenience and Necessity

Sunesys, LLC (T-20456A-08-0452)
and Necessity

Application for Cancellation of Certificate of Convenience

Radical Systems Solutions (T-20642A-08-0588) - Application for a Certificate of Convenience
and Necessity to Provide Customer-Owned Pay Telephone Service in Arizona

Payphones Plus, Inc. (T-02960A-09-0_29) .- Application for Cancellation of Certificate of
Convenience and Necessity to Provide Customer Owned Pay Telephone Services in Arizona

10. Global Water-Palo Verde Utilities Company and Global Water- Santa Cruz Water Company
(SW-0357A-06-0545, W-03576A-06-0545) - Application for Extension of Time Deadline
Contained in Decision No. 7038 l

2.

4.

3.

7.

6.

5.

9.

1.

8.

11. Golden Corridor Water Company (W-20461A-07-0158) -. Application for Extension of Time
Deadline Contained in Decision No. 69724
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AGENDA
Open Meeting Dates: August 25, and August 26, 2009
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Regular Agenda

12. Sulphur Springs Valley Electric Cooperative, Inc. (E-01575A-08-0328) Application for a Rate
Increase. This matter is a continuation of the Commission's August I Z 2009 Special Open
Meeting. The Commissionplans to consider this agenda item at 10:00 a.m. on Tuesday,
August 25, 2009.

13. Mohawk Utility Company (W-02341A-06-0040) - Application for Extension of Certificate of
Convenience and Necessity

14. Oak Creek Water Company No. 1 (W-01392A-09-0272) - Application for Tariff Filing to
Implement an Off-Site Facilities Hook-Up Fee Tariff

15. Cellco Partnership DBA Verizon Wireless and Alltel Cormnunications of the Southwest Limited
Partnership (T-20598A-09-0262, T-03887A.09-0262, T-02428A_09_0262> T-03016A-09-0262,
T-03346A-09-0262) - Application to Transfer Assets Pursuant to ARS §40-285, Application of
AT&T Inc for a Limited Waiver of the Colnmission's Affiliated Interest Rules Pursuant to AAC
R14-2-806, Notice of Intent by AT&T Inc. Pursuant to AAC R14-2-803 .

16. Community Water Company of Green Valley (W-02304A-09-0153) .- Application for Authority
to Issue Debt Up to $2.81 Million

17. Tucson Electric Power Company (E-01933A-07-0401) - Application for Approval to Continue
the On-Line Audit Component of its Education and Outreach Program

18. UNS Electric, Inc. (E-04204A-07~0365) .-. Application for Approval to Continue the On-Line
Audit Component of its Education and Outreach Program

19. Tucson Electric Power Company (E-01933A-07-0402; E-01933A-05-0650) - Filing to Amend
Decision No. 62103; Application for Extension of Waivers

20. Wilhoit Water Company (W-02065A-03-0490) -- Application for Approval of the Transfer of Its
Assets and Cancellation of a Portion of its Certificate of Convenience and Necessity

21. Tel Logic DBA Quality Telephone (T-04172A-03 -0153)
Business in Arizona

Complaint Regarding Conduct of

22. Arizona Public Service Company (E-01345A-09-0263) -- Request for Authorization for Increase
in Recovery Guarantee for Production Based Incentives for Distributed Renewable Generation
Projects

23. Arizona Public Service Company (E-01345A-08-0614) .- Application for Approval of Updated
Green Power Rate Schedules GPS-l and GPS-2 and a New Green Power Rate Schedule GPS-3

24. SolarCity Corporation (E-20690A-09~0346) .- Application for a determination that when it
provides solar service to Arizona schools, Governments, and non-profit entities it is not acting as
a public service corporation pursuant to Art. 15, Section 2 of the Arizona Constitution -
Consideration of approval of special contract rates as preliminary relief.

25. Trico Electric Cooperative, Inc. (E-01461A-08-0430) Application for a rate increase.
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IOpen Meeting Dates -Tuesday, September 22, 2009, 10:00 am

Wednesday, September 23, 2009, 10:00 am

1

ARIZONA CORPORATION COMMISSION
SECOND RE VISED AGENDA

Notes: Item 20 will not be taken before 10:00 a.m. on Wednesday, September 23,
2009

Chairman's Consent Agenda

Note: The Chairman 's Consent Agenda will be taken up at the beginning of the meeting on Tuesday,
September 22, 2009. Any Commissioner may remove any item from this agenda before Commission
action on this agenda. Any items so removed from this agenda will be transferred to the Regular Agenda,
which will be taken up after the Commission has concluded action on the Chairman 's Proposed Consent
Agenda. Items removed from the Chairman 's Proposed Consent Agenda will be taken up, in the order in
which they appeared on this agenda, before the items listed on the Regular Agenda.

Baals Pay Phones, LLC (T-03415A-08-0475) - Application for Approval of the Sale of Assets
and/or Cancellation of the Certificate of Convenience and Necessity to Provide Customer-Owned
Pay Telephone Service

2. Broadview Networks, Inc. (T-20565A-07-0651) .- Application for a Certificate of Convenience
and Necessity to Provide Resold Long Distance Telecommunications Services

Extenet Systems, Inc. (T-20597A-08-0320) -. Application for Approval of a Certificate of
Convenience and Necessity to Provide Private Line Point-to-Point Fiber Transport Service for
Wireless Service Providers

Heath Communications, Inc. (T-03068A-08-0160) - Application for Approval of Sale of Assets
and/or Cancellation of Certificate of Convenience and Necessity to Provide Customer-Owned
Pay Telephone Service

Sacramento Utilities, LLC (SW-20576A-08-0067) - Application for a Certificate of Convenience
and Necessity to Provide Wastewater Service, Amendment of Legal Description Contained in
Decision 71119

4.

3.

5.

6.

1.

Tierra Linda Homeowners Association, Inc. (W-04236A-04-0075) - Application for a Certificate
of Convenience and Necessity to Provider Water Service, Extension of Time Deadline Contained
in Decision 67104
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ARIZONA CORPORATION COMMISSION
AGENDA

Open Meeting Dates -Tuesday, October 20, 2009, 10:00 am
Wednesday, October 21, 2009, 10:00 am

Chairman's Consent Agenda

Note: The Chairman 's Consent Agenda will be taken up at the beginning of the meeting on Tuesday,
October 20, 2009. Any Commissioner may remove any item from this agenda before Commission action
on this agenda. Any items so removed from this agenda will be transferred to the Regular Agenda, which
will be taken up after the Commission has concluded action on the Chairman 's Proposed Consent
Agenda. Items removed from the Chairman 's Proposed Consent Agenda will be taken up, in the order in
which they appeared on this agenda, before the items listed on the Regular Agenda.

AZMetro Communications (T-02944A-08-0368) -. Application for the Approval of Sale of Assets
And/Or Cancellation of the Certificate of Convenience and Necessity to Provide Customer
Owned Pay Telephone Service

CVC CLEC, LLC (T-20646A-09-0005) - Application for Approval of a Certificate of
Convenience and Necessity to Provide Resold Local Exchange and Facilities-Based Local
Exchange Telecommunications Services

ICE Water Users Association (W-02824A-07-0388) -- Application for Extension of Time
Deadline Contained in Decision No. 70977

Phonetel Technologies, Inc. (T-03565A-09-0433) - Application for Approval of Sale of Assets
And/Or Cancellation of the Certificate of Convenience and Necessity to Provide Customer
Owned Pay Telephone Service

US LEC Communications, Inc. (T-04194A-07-0624) -- Application for Approval to Relinquish its
Certificate of Convenience and Necessity and for Waiver of Commission Rule R14-2-1107(B)

2.

4.

3.

6.

5.

1.

Valley Hope Association db Chandler Valley Hope (T-02874A-09-0415) -. Application for the
Approval of the Sale of Assets And/Or Cancellation of the Certificate of Convenience and
Necessity to Provide Customer Owned Pay Telephone Service
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Jordan R. Rose AZ Bar No. 017452
Court S. Rich AZ Bar No. 021290
M. Ryan Hurley AZ Bar No. 024620
Rose Law Group pc
6613 N. Scottsdale Road, Suite 200
Scottsdale, Arizona 85250
Direct: (480) 240-5585
Fax: (480) 505-3925

6
Attorneys for Applicant So1arCity Corporation

7

BEFORE THE ARIZONA CORPORATION COMMISSION
8

9
KRISTIN K. MAYES
CHAIRMAN

SANDRA D. KENNEDY
COMMISSIONER

PAUL NEWMAN
COMMISSIONER

10

11
GARY PIERCE
COMMISSIONER

BOB STUMP
COIVHVIISSIONER

12

13

14 APPLICATION AND REQUEST FOR
EXPEDITED RULING15

16

17

18

19

IN THE MATTER OF THE
APPLICATION OF SOLARCITY
FOR A DETERMINATION THAT
WHEN IT PROVIDES SOLAR
SERVICE TO ARIZONA SCHOOLS,
GOVERNMENTS, ANDNON-
PROFIT ENTITIES IT IS NOT
ACTING AS A PUBLIC SERVICE
CORPORATION PURSUANT TO
ART.15, SECTION 2 OF THE
ARIZONA CONSTITUTION

)
)
)
)
)
)
)
)
)
)
)

20

21

22

23

24

25

26

27

t

28

SolarCity Corporation ("SolarCity" or "Applicant") by and through undersigned

counsel hereby submits this Application requesting that the Arizona Corporation Commission

Commission") declare that when the Applicant enters into a Solar Services Agreement

("SSA") as described herein with schools, non-profit organizations and governmental entities,

Applicant is not acting as a public service corporation ("PSC") as defined in Article 15, Section

2 of the Arizona Constitution. The Scottsdale Unified School District (The "School District")

supports the Applicant in this request (see Letter from School District at Exhibit "A") .

Applicant and the School District further request that the Commission expedite this Application

and rule without a hearing because expedited review is necessary to allow Arizona to maximize

its' allocation of Federal stimulus funding under the American Reinvestment and Recovery Act

l
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2

3

4

5

6

7

8

ARRA") and to maximize available Federal tax incentives, one of which expires this year.

This Application sets out the following; 1) an introduction to the Application, 2) a background of

the Applicant and its relationship with School District; 3) the need for an expedited ruling given

the time sensitive nature of this request as it relates to Federal stimulus dollars, 4) an analysis of

the SSA at issue in this case; and 5) an analysis of the applicable legal and public policy

standards which will demonstrate that the Applicant's request is consistent with the Arizona

Constitution, case law, prior Commission decisions, and is in the best interest of the people of

Arizona. Under tnesefacts, the Commission mustjind that Applicant is not a Public Service

Corporation.

9

10
1. BACKGROUND AND REQEUST FOR EXPEDITED REVIEW

a. Introduction
11

12

13

14

15

16

17

18

19

20

21

22

In this case, the Commission is being asked to decide whether or not schools, the

government, and other non-profit organizations will be able to utilize solar power to reduce their

operating expenses during these particularly difficult economic times. Specifically, the

Applicant has reached an agreement to install solar panels on the rooftops of two School District

schools. This agreement will enable these schools to realize significant operating savings while

avoiding up-front costs that would otherwise exceed $10 million. In.addition to avoiding this

prohibitive up-front expense, these agreements will save the schools millions of dollars in

electricity costs. As a result, the School District can use these savings to advance its academic

mission. Furthermore, with the availability of ARRA funding, and the overwhelming need of

the schools to take every opportunity to allocate these iiunds for student advancement, the time is

absolutely right for this decision. Indeed, this decision must come quickly, as some of the

essential federal stimulus benefits and ARRA Mds expire as quicldy as the end of this year and

23 the need for cost savings at the schools has never been greater.

24

25 b. Applicant SolarCity Background

26

27

28

SolarCity is a Delaware company headquartered in California, with 36 employees in

Arizona. SolarCity is a national leader in solar power system design, financing, installation,

monitoring and related services. The company's mission is to help millions of homeowners,

2
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3

4

community organizations and businesses adopt solar power by lowering or eliminating the up-

front costs. As a result, Americans will be protected from rising electricity costs and our

environment will be protected from polluting power sources. SolarCity estimates that the

thousands of solar systems it has installed to date will collectively offset more than 600 million

pounds of greenhouse gas pollution.
5

6 c. Scottsdale School District RFP

7

8

9

10

11

12

13

14

15

16

17

18

The Scottsdale Unified School District issued a Request for Proposals ("RFP") from

solar installers for the installation of solar systems at Coronado and Desert Mountain high

schools. SolarCity proposed financing the project with a Solar Services Agreement ("SSA").

The School District determined that SolarCity's bid was the most advantageous to the District,

and that other options were impractical because of the high up-front capital costs and inability to

realize federal tax benefits. An SSA financing arrangement is the only way for the School

District to adopt solar as it is the only arrangement for non-profits that utilizes federal tax

incentives to enable reduction of costs (see detailed discussion below). SolarCity's SSA

financing allows it to offer these two School District schools solar systems which are expected to

save them combined$4.7 million over the next 15 years withzero up-front capital cost. This is

as opposed to an approximately $10 million upfitont installation cost. The effect of these reduced

capital costs and significant tax benefits is such that there would be no solar on these schools

without SolarCity 'sSSA jinancial proposal.
19

20

21

22

23

24

25

26

27

28

The School District is excited to be able to immediately utilize solar energy and begin

realizing immediate savings. The proposal from So1arCity will also provide the District with a

long-term hedge against escalating utility rates on a significant portion of their demand, thus

allowing the District to continue to lower its operating costs. In addition, as part of the RFP,

SolarCity has agreed to provide an integrated educational component with the systems, which

will allow students to learn about solar energy and to directly monitor their energy

consumption/reduction and positive environmental impacts via kiosk computer screens, located

in common areas of the schools.. This is the very definition of a Mn-win situation for students,

schools, taxpayers and the environment. However, as this filing will discuss, this cannot be

accomplished without regulatory certainty from the Commission regarding this specific SSA.
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d. Relation to Solar Alliance Filing
2

3

4

5

7

8

9

10

11

The Applicant is aware of the general Solar Alliance application regarding the regulatory

status of solar service providers (Docket No. E-20633A-08-0513) and recognizes that many of

the same legal concepts wil l  apply to this Application. However, SolarCity was compelled to

6 tile this case-because of the imminent matter of statewide importance reflected by the Scottsdale

RFP award and its associated timelines for Federal Stimulus and A.RRA incentive eligibility. We

bel ieve that this  case presents  the Commiss ion with a  speci f ic f inancing arrangement and

concrete fact pattern, which wil l  clearly demonstrate that the Applicant is not a PSC when it

enters into an SSA with a school, non-profit, or governmental entity. We believe both matters are

extremely important but the circumstances surrounding this  Appl ication require a specif ic

examination and a swift resolution.
12

13

14

1
15

16

17

18

SSA financing is  effectively the o n l y way for schools, non-profit, and governmental

entities to leverage the valuable tax incentives and Federal ARRA stimulus dollars for solar,

which can reduce the cost of solar by half or more. Because of the uti l ization of the Federal

ARR.A stimulus dollars, an expeditious ruling (separate from the Solar Alliance case) is not only

justified but also vital for the best interests of the State. Simply put, timely resolution of this

matter wil l  prevent Arizona from losing mil l ions of Federal  stimulus dol lars that should be

flowing to our most important institutions at a time when they are desperately needed.

19

20 e. Expedited Ruling Im1ninent Matter of State-Wide Importance

21

22

23

24

25

26

27

There are several tax and incentive programs that are set to quickly expire malting an

immediate rul ing and resolution of this issue essential . The Economic Stimulus Act of 2008

allows a 50% bonus depreciation to be taken on solar equipment if such equipment is installed on

or before December 31, 2009. If a decision on this application is not rendered in enough time to

allow installation of the panels on the schools before the end of the year, this opportunity will be

lost. Given the sensitivity Of construction around school chi ldren i t should be noted that

installation of these facil ities could take at least 6 months as work can only take place during

weekends and afterhours to assure the children's safety. This further demonstrates the need for
28

4
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an expedited ruling on this matter as it is imperative that the system is operational by the end of

the year to fully utilize bonus depreciation and ARRA stimulus funds.
2

3

4

5

6

Further, as part of the ARRA, Arizona has been allocated $10 million for State Building

Energy Performance Contracting and $20 million for Energy Efficiency and Renewable Energy

in Schools. Energy efficiency is mandated for government buildings (see A.R.S. § 34-451),

however, these funds are barely enough to make a dent in schools' budgets or in the amount of

solar installed without the added leverage of private investment.
7

8

9

10

11

12

13

As this Application will discuss, this private investment is only made possible for these

entities through the use of the SSA financing arrangement. For example, $10 million would

barely cover the costs of the systems contemplated for die two high schools in the Scottsdale

RFP. However, SSA financing allows private investment to utilize the otherwise stranded tax

incentives, (or the temporary Section 48 Grant-In-Lieu-Of-Taxes equivalent to be offered

through the US Department of the. Treasury,) thereby allowing-schools to go solar with zero up-

front capital expenditures, while reserving ARRA ftmds for other vital facility improvements.
14

I

15

16

17

18

19

If the point of the stimulus funds is to leverage private investment and maximize the

economic effect, then approval of SSA financing for schools, non-profits and governmental

entities is the single most effective way to accomplish that goal. In short, s a w approval of this

Application would have more positive economic impactor the State than all other programs

combined. SSA financing must be used to leverage private investment and maximize the benefit

of the ARRA funds (see discussion regarding tax credit implications for non-profits below).20

21

22

23

24

25

26

27

The ARRA also includes a provision that allows the tax credits for solar installations to

be converted to Treasury grants (again, only available to for-profit entities). By significantly

reducing the tax equity required for investment in any one project, this provision significantly

broadens the pool of potential private investment in solar. However, to qualify for these

payments, the installation must begin by December 31 , 2010. Given a typical construction cycle,

this tax equity alternative is a further factor driving towards quick resolution of the PSC status of

SSA providers.

28

5
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11. FACTS UPON WHICH THIS APPLICATION IS BASED -- THE SSA
1

2

3

4

5

6

7

8

9

10

SolarCity has proposed utilizing an innovative financing tool known commonly as an

SSA because of the disproportionate front-end cost associated with purchasing and installing a

solar panel system and the inability of non-profits to capitalize on tax incentives for solar (see

Exhibit "B" SolarCity's executed SSA with the School District). The SSA or other power

purchase or solar-as-a-service arrangements are-the only feasible way for non-profit

organizations and government entities without a federal tax burden to take advantage of the

significant federal tax and depreciation incentives associated with solar technology. Without an

SSA the federal solar tax credits cannot be realized because they do not apply to non-profit

entities while the IRS rules require an SSA in order for a third-party financier to be able to utilize

these credits (see Exhibit "C", IRS Guidance and Solar Energy Industries Association Tax

Manual).
11

12

13

The typical characteristics and structure of SolarCity's SSA for schools, non-profits, and

governmental agencies are as follows:

14

15

16

17

18
•

19

20
•

21

22 •

23

24

25 •

26

The Customer gives SolarCity access to its property to install the solar panel system,

SolarCity provides Me customer with the financing, design, installation, operation and

maintenance of a solar panel system on the customer's property, the terms of which are

described in the SSA;

The customer pays nothing for the acquisition, installation, or maintenance of the solar

panel system,

The Customer becomes the owner of all electricity produced the moment the electricity is

produced;

SolarCity retains initial ownership and "use" of the system as defined in the Federal tax

code, thus allowing them to capitalize on the available tax incentives which would

otherwise be stranded,

The Customer makes payments to SolarCity for the equipment and related maintenance

thereof, and such payments are calculated in relation to Me amount of electricity the

system produces,
27

28

6
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SolarCity provides a buyout option to the customer for the entire solar panel system in

years six (6), ten (10), and fifteen (15)-The amount of the buyout is reduced by the

number of payments made by the Customer,

While the electricity that the solar panel system produces results in a reduction of the

customer's overall demand from the electric utility, the customer must remain connected

to the utility grid; and

So1arCity installs the system pursuant to all applicable codes and regulations and must

meet the requirements for interconnection to the utility. All activity in this regard is on

the customer's side of the meter.

9

10

11

12

13

The analysis below will show that the application of these facts in the context of

SolarCity's proposed SSA with the Scottsdale Unified School District do not make SolarCity a

PSC under the Arizona Constitution; and further, SSAs are the only viable option for schools,

non-profits, and governmental entities to adopt solar and for Arizona to maximize Federal

stimulus dollars under the Economic Stimulus Act and the ARRA.

14

15 111.

16

SOLARCITY IS NOT A PUBLIC SERVICE CORPORATION WHEN IT

ENTERS INTO SSA FINANCING WITH A SCHOOL, NON-PROFIT OR

GOVERNMENTAL ENTITY17

18

19

20

21

22

As examined in more detail below, the Courts look first to the text of the Arizona

Constitution before examining the merits of governmental intervention on behalf of the ratepayer

and the extent to which a given corporation is indispensible to a large enough number of people

that it demands regulation. As you will see below, SolarCity is not acting as a PSC, and its

actions do not need regulating when it is entering into SSAs with school, non-profit and

governmental entities.
23

24 a. SolarCity Does Not Meet the Textual Definition of a Public Service

Corporation Under Art. 15, §2 of the Arizona Constitution
25

26

27

28

The Arizona Constitution defines a "public service corporation" as a corporation, odder

than municipal, "engaged in furnishing ... electricity for light, fuel, or power ...." Art. 15, §2.

The SSA at issue in this Application makes it clear that SolarCity is in the business of furnishing

equipment and ongoing maintenance thereof to the School District and not "electricity for light,

7a
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1

The SSA states that,
2

3

fuel, or power." In fact, the specific language of the SSA .itself indicates that SolarCity actually

never really owns the electricity that its solar equipment creates.

" ...Purchaser will take title to all electric energy that the System generates from the moment the

System producessuch energy..." SSA, at Exhibit7 1l4(a) (see Exhibit"B").
4

5

6

7

8

10

11

12

13

14

16

17

18

From the moment it is created the electricity is the sole legal possession of the School

District which draws a clear distinction between this SSA and the factual situation at issue in

Southwest Transmission Cooperative, Inc. v. Arizona Corporation Commission, 213 Ariz. 427,

142 P.3d 1240 (App. 2007) wherein the Court of Appeals found that Southwest Transmission

Cooperative qualified as a PSC under the Arizona Constitution because as an electrical

9 transmission company it possessed power while that power was being transferred from the

generator to the distributor along its transmission lines.Southwestern Transmission Cooperative,

213 Ariz. at 431, 142 P.3d at 1244. Under the terms of this SSA SolarCity's role nearly is

indistinguishable from a contractor who may design and build a gas generating power plant.

Certainly, the contractor in this example is not a PSC merely because what he designed and

constructed can be used to create electric power. The contractor never owns the power and

15 therefore, never furnishes the power to anyone. The only difference in this situation is that

because the cost of building, installing and maintaining the solar equipment is prohibitively

expensive to the School District, the School District must finance the equipment that it then uses

to make the power that it consumes. It simply cannot be the case that the mere fact that the

School District cannot afford to pay SolarCity for all the equipment up front subjects the

Agreement between SolarCity and the School District to regulation.
19

20

21 b. The SSA at Issue Does Not Require Government Intervention on

Behalf of the Ratepayer22

23

24

25

26

27

28

Even if the Commission for some reason finds that SolarCity meets the definition of a

PSC under the Arizona Constitution the law still does not support regulating them under the

circumstances presented herein. In Southwest Transmission Cooperative, the Court of Appeals

held that while the Commission has broad authority to regulate public service corporations, the

purpose of such regulations must be to "to preserve those services indispensible to the population

and to ensure adequate service at fair rates where the disparity in bargaining power between the

service provider and the utility ratepayer is such that government intervention on behalfoftne

8
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2

ratepayer is necessary." Id. at 432, 1245. (emphasis added.) The facts of this Application

plainly demonstrate that governmental intervention on behalf of the School District is not needed

to balance any disparity in bargaining power or to assure adequate service.
3

4

5

6

7

8

The mere fact that the School District was in a position to issue the RFP and to solicit

competitive offers from various sources shows just how different this situation is from one that

involves a public service corporation or common utility. In fact, the District received six

qualifying offers for a system, each of which was in the form of SSA, PPA, or similar

arrangements. This indicates that there is no monopolistic structure at play and the customer is

in a position to negotiate price and search for the best deal which will result in a fair rate.
9

10

11

12

13

It is safe to say that the School District did not have the same opportunity when

connecting to the electric grid and was faced with a situation where it only had one option for its

electric utility provider. In such a situation the Commission and the Courts routinely and

understandably have and found that the playing Held is not equal and that the electric customer

needs government intervention to assure fair rates where no alternatives exist.
14

15

16

The SSA at issue in this Application requires no government intervention to ensure fair

rates and adequate service for several reasons:

17

18

19

20

1) The customer (the School District) solicited bids and had options prior to awarding

the contract to So1arCity. This indicates that there is no monopolistic structure at play and the

customer is in a position to negotiate price and search for the best deal which will result in a fair

rate. The customer has the power,
21

22

23

24

25

26

2) SolarCity is not providing an essential service without which the customer (the School

District) could not do business or exist. In this case, the School District will benefit from

SolarCity's services but the School District doesnot need SolarCity's services as it would need

the water and electricity that public service corporations commonly provide under Commission

regulations. Obviously, Mis means that the School District will not be in a position where it has

to have the service and therefore, is forced to pay for it no matter what it costs,
27

I 28 3) Because the School District's decision to enter into the SSA is purely voluntary it can

be presumed that it will only enter into such an agreement if it provides a savings or financial

I

1

9
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6

benefit to the School District. As a result it is a virtual certainty that the amount that SolarCity

charges for its equipment and services will be equal to or less than the equivalent amount that the

regulated PSC charges for directly providing energy to the School District. In other words, if the

customer does not derive a benefit from the equipment and services then they are not going to

enter into the SSA with SolarCity and the Commission therefore, can be assured that die amounts

charged are fair and that government intervention on behalf of the School District iS not

necessary,

7

8

9

10

11

4) The customer will remain connected to the electrical grid and will continue to receive

substantial amounts of electricity from its electrical provider. This is important because if for

any reason the solar panels failed to operate for any period of time the electricity flow to the

School District would be uninterrupted. For this reason, Commission regulation is not necessary

to assure the adequacy of the service provided.
12

13 c.

14

SolarCity Is Not a PSC Under the Eight (8) Criteria ofNatural Gas

Serf. Co. v. Serv-Yu Coop When it Enters into SSA Financing with a

School, Non-Profit or Governmental Entity
15

16

17

18

19

20

21

22

23

24

25

26

27

1

28

The School District can utilize the equipment that SolarCity designs, installs and

maintains to produce electricity for the School District's use, however, the fact that the

equipment can create electricity is only incidental to the primary service that SolarCity is

providing. In analyzing these questions the Arizona Supreme Court has articulated eight (8)

factors to be considered in identifying those corporations "clothed with a public interest and

subj act to [the Commission's] regulation because they are indispensable to large segments of our

population." Natural Gas Serv. Co. v. Serv-Yu Coop., 70 Ariz. 235, 237-238, 219 P.2d 324, 325-

326 (1950), Those eight factors are: 1) what the corporation actually does; 2) a dedication to

public use; 3) the company's articles of incorporation, authorization, and purposes; 4) dealing

with the service. of a commodity in which the public has been generally held to have an interest,

5) monopolizing or intending to monopolize the tem°tory with a public service commodity; 6)

acceptance-of substantially all requests for service; 7) service under contracts and reserving the

right to discriminate is not always controlling; and 8) actual or potential competition with other

corporations whose business is clothed with public interests Id After these eight factors are
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reviewed it will be clear that SolarCity's agreement with the School District is not "clothed with

a public interest" .such that it must be "subject to regulation because they are indispensible to

large segments of our population." Id.
3

4 i. Factor 1: So1arCitv Will Not Provide an hldispensable Service to a

Large Segment of the Population5

6

7

8

9

10

11

The Arizona Supreme Court has held that "[a] corporation that serves such a substantial

part of the public as to make its rates, charges, and methods of operation a matter of public

concern, welfare, and interest subjects itself to regulation". Serv-Yu Coop., 70 Ariz. at 238, 219

P.2d at 326. In contrast to this, SolarCity does not provide an indispensible service and limits

SSA financing to a small segment of the population, on die basis of individually negotiated

contracts.

12

13

14

15

16
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18

19

20
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In 2006,  the Cour t  of Appeals  upheld the Commission's  f indings tha t  Southwest

Transmission Cooperative ("SWTC") was a public service corporation because it constituted a

"critical link" in the chain of electricity generation, which was "integral in providing electricity

to the public." Southwest Transmission Coop., 213 Ariz. at 433, 142 P.3d at 1246, see also,

Decision No. 66835, In the matter of the Application of Southwest Transmission Cooperative,

Docket  No.  E-04100A-02-0321 (March 12,  2004).  Unlike SWTC, SolarCity's  bundle of

services is not "integral to providing electricity to the public." The solar panel systems are

placed on the private property of schools or other non-proiit organizations that then own all of

the electricity output that the system generates. However, the solar facility will not fulfill 100%

of the customer's electricity needs, which will necessitate the customer remaining connected to

the public utility grid in order to compensate for any electricity supply shortfalls. As such,

SolarCity is not a "critical link" in the chain of electricity generation nor does it provide service

to a large segment of the population. Rather, SolarCity provides an optional service to a limited

customer base. It is clear that the SSA at issue in this Application satisfies the first factor of

Serv-Yu Coop case. '
26

27 Factor 2: SolarCity Will Not Dedicate its Propertv to a Public Use

28

I
J

ii.

11



1

3

4

5

6

7

In applying this factor, the Southwest Transmission Coop Court found that, "whether a

company has dedicated its property to public use is a question of intent .shown by the

2 circumstances of the individual case." Id. 213 Ariz. at 432, 142 P.3d at 1245. SolarCity has no

intention of dedicating private property for a public use. On the contrary, the property that

SolarCity provides is only dedicated to the individual school, non-profit organization or

govermnent entity on whose private property the solar panel system is located (in this case the

School District), and to whose electrical load the system is coupled directly and behind die

meter. The »solar electricity generation and consumption takes place entirely on the customer's

e private property. Simply put: there is no property dedicated to a public use in an SSA financing

arrangement for non-profits. It is clear that the SSA at issue in this Application satisfies the

second factor ofSerf-Yu Coop case.

9

10

11 iii.

12

Factor 3: So1arCitv's Articles of Incorporation Do Not Authorize it

to Act as a Public Utilitv

13

14

15

16

17

18

19

20

The Arizona Supreme Court stated that "while the articles of incorporation authorizing

the corporation to act as a public utility are not conclusive, the fact of such authorization may be

considered in the determination of the ultimate question." Serv-Yu, 70 Ariz. at 238, 219 P.2d at

326. SolarCity's Certificate of Incorporation does not authorize, or even contemplate, acting in

the capacity of a public utility (See Exhibit "D"). Rather SolarCity provides a unique financial

solution Which allows non-profit entities to leverage tax incentives to make solar adoption

feasible. It is clear that the SSA at issue in this Application satisfies the third factor ofServ4Yu

Coop case.
21

22

23

24

Factor 4: SolarCitv's SSA Financing of Solar Equipment for

Schools, Non-profits and Governmental Entities is Not a

Commodity Subject to the Public Interest, and is Not Subject to

Regulation
25

26

27

28

In examining this factor the Supreme Court of Arizona declared that "State regulation of

private property ... is wholly dependent upon the dedication of private property to public use

Mth a public interest." Nicholson, 108 Ariz. at 320, 497 P.2d at 818. Under this specific set of

iv.

1

12

s



I

facts and subject to the SSA at issue in this Application there is simply no public interest present

to justify any State regulation.
2

3 Also, regarding the limited scope of State regulation, theNicholson Court stated,

4

5
Such invasion of pr ivate r ight cannot be allowed by implication or  strained

construction.
6

7

It was never contemplated that the definition of public service

corporations as defined by our constitution be so elastic as to fan out and

include businesses in which the public might be incidentally interested

8

9

10

11

12

13

14
1

1

15

16

17

18

20

Id., at 321, 497 P.2d at 819 (emphasis added). While the solar panel systems that SolarCity

designs, finances, installs, and operates may be used by the schools to produce electricity, the

SSA arrangement in the context of a non-profit entity is fundamentally a financing tool, the fact

that a commodity is produced is merely incidental to the purpose of the SSA for a non-profit.

This conclusion is supported when we examine why SSAs exist in the first place. The extremely

high capital cost of installing solar means that solar panel systems are only financially feasible

due to the tax incentives that exist for installing them. However, non-profit entities cannot take

advantage of tax incentives and therefore, were previously unable to install solar systems. This

is how the SSA came to be. This creative financing solution allows a third-party investor to

benefit from the tax advantages while allowing the installation of solar at a non-profit entity.

Other commercial and residential solar installations can be made financially feasible through a

19 lease, however the tax-code makes this impossible for non-profits (see Exhibit "C").  Thus,  in

this particular Application, the SSA is at its core a financing tool and the fact that the solar panel

systems produce a commodity is merely incidental to the arrangement and does not create a

public interest.
21

22

23

25

26

The fact that the So1arCity SSA provides the non-profit customers with options to

24 purchase the system at various times dwdng the agreement is further evidenced in support of this

Argument. This fact alone clearly shows that the SSA, as it relates to non-profits, is a financing

mechanism and not the provision of a commodity in which the public has an interest requiring

regulation. It is clear that the SSA at issue in this Application satisfies the fourth factor of Serv-

Yu Coop case.

27

28

1

13
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1
v. Factor 5: So1arCitv Will Not be Asserting AnV Monopoly Rights

Over a Public Service Commoditv
2

3

4

5

6

7

8

9

10

11

Analysis under this factor is quite simple as it is clear that the SSA in question applies to

only one customer and in no way resembles an actual monopoly or anything that could be

construed as a monopoly. SolarCity has no intention of asserting monopoly rights over

electricity generation in the geographic locations of the private solar installations. Indeed,

SolarCity's customers have the choice to contract with SolarCity (or another provider, or no

provider) for its bundle of services, and will do so only if it is economically beneficial for them.

Furthermore, the customers remain connected to the traditional utility grid because the electricity

output from the system will not be sufficient to meet the customer's overall energy

requirements. SolarCity will not be monopolizing any rights over a public service commodity.

It is clear that the SSA at issue in this Application satisfies the fifth factor ofServ-Yu Coop case.
12

13

14

15

vi. Factors 6: SolarCitv Does Not Accept all Requests and will Only

Enter into SSAs with Non-Profit Organizations and Government

Entities -Requests from other sectors of the General Public Will be

Rejected16

17

18

19

20

21

22

23

24

25

Similar to the Arizona Supreme Court holding in Nicholson, SolarCity's packages will

not be "open to all." Nicholson, 180 Ariz. at 321-22, 497 P.2d at 819. SolarCity does not accept

every request for service and not every entity will be a proper fit for So1arCity's bundle of

services. SolarCity will evaluate each potential customer on the basis of building and property

orientation (for solar panel configuration purposes) and land use and zoning rights affecting the

customer's private property. SolarCity will be required to evaluate each of their potential

customers to ensure they meet a specific set of qualifying criteria, which some entities will not

be able to meet. Because the SSA will only be available to a small distinct subset of potential

customers, regulation is not appropriate. It is clear that the SSA at issue in this Application

satisfies the sixth factor ofServ-Yu Coop case.26

27

l 28

r

1

14



1

2

vii.Factors 7: So1arCitv provides its equipment and services to]

schools, nonprofits and governmental entities through very specific

SSA's
3

4

5

7

Solar City provides the services at issue in this Application through very detailed and

specific agreements (the SSA in this case). The fact that individual contracts are required is a

6 factor that weighs in favor of finding that the SSA in this instance does not require regulation.

See,Southwest Transmission Coop.,213 Ariz. at 433, 142 P.3d at 1246.

8

9

10

viii.Factor 8: SolarCitv Will Onlv Serve Non-Profit Organizations and

Government Agencies, and Will Not be Competing with Other

Public Service Corporations
11

12

13

14

15

16

17

18

19

20

21

In Southwest Transmission Coop, the Court penalized SWTC because it was positioned

to compete with other similarly situated utilities. The Court wrote, "because SWTC can contract

to provide service to non-members in some circumstances, it appears that it is at least possible

for SWTC to compete with these other companies." Southwest Transmission Coop.,213 Ariz. at

432, P.3d at 1243. In contrast, SolarCity does not compete for customers with the other PSCs

because they provide fundamentally different services. SolarCity does not propose to provide its

customers with caseload electricity, and simply cannot provide many customers with any

services, due to the site evaluation factors mentioned above. SolarCity will provide non-profits

with SSA financing, allowing them to install and eventually purchase a solar system; the PSC

still provides the customer with necessary electricity and always will. It is clear that the SSA at

issue in this Application satisfies the eighth factor of Serv-YuCoop case.
22

23

24

25

26

27

28

When the eight (8) factors outlined in Serv-Yu Coop are weighed against the

circumstances presented in this Application it becomes clear that the SSA between the School

District and SolarCity does not require the Comlnission's regulation. Specifically, SolarCity M11

not be providing an indispensible service to a large segment of the population; SolarCity will not

dedicate its property to a public use; SolarCity's Articles of Incorporation do not authorize it to

act as a public utility; SolaCity's SSA financing of solar panel systems for schools, non-profit

organizations, and gove ent entities is not a commodity, subject to the public interest,

15



1

2

3

4

SolarCity will not be asserting any monopoly rights over a public service commodity; SolarCity

will not be accepting requests for service from the general public, SolarCity utilizes very specific

and detailed contracts for service; and SolarCity will not be competing with other existing PSCs.

For the foregoing reasons, SolarCity should not be classified as a PSC and, therefore, should not

be subj et to regulation by the Commission.
5

6 d. Neither the law nor public policy support regulation in this case.

7

8

9
4

10

11

12

13

14

15

The legal analysis provided above demonstrates that there is simply no legal requirement

that the Commission regulate the SSA at issue in this Application. SolarCity does not meet the

Constitutional definition of a PSC and none of the other legal tests or factors support regulating

the company in this instance. Further, .public policy certainly argues for the provision of

equipment and services to schools, non-protits, and governmental entities that lower their

operating costs and allow them to better execute their core functions. The case law and

Commission holdings on this subject support a finding that the SSA at issue in Mis Application

need not be regulated and the School District, or other schools, non-profits and government

entities that would enter into an SSA with the same terms are free to save the money they so

desperately need.16

17

Iv. CONCLUSION AND REQUEST FOR EXPEDITED RELIEF
18

19

20

21

22

The specific facts of this Application show that the SSA between SolarCity and the

School District and any SSA involving the same terms as the SSA at issue herein do not cause

SolarCity to meet the criteria of a PSC. Further, because a non-profit is not able to take

advantage of the available .tax incentives for solar, an SSA is the only feasible option for these

entities to adopt solar. Because an analysis of the Arizona Constitutionand Serv-yu factors show

that SolarCity is not a PSC, it not necessary for the Commission to assert its jurisdiction and to

24 regulate in this instance.

23

25

26

27

28

On the contrary, as discussed above, the public interest demands that the Commission not

assert its jurisdiction when the SSA at issue in this Application is utilized for schools, non-protits

and governmental entities, lest these entities (and ultimately taxpaying residents) lose out on

millions of dollars of Federal stimulus dollars available only for a limited time under the ARRA

1

16



1

1

2

3

4

and the Economic Stimulus Act of 2008. Only with the Commission's quick blessing can

schools and other non-protits rapidly adopt solar at which time ARRA and other stimulus funds

(and significant private investment) can and will flow into the State, a multitude of jobs will be

saved and created, and ultimately every single taxpayer of the State will benefit economically

and environmentally.
5

6

7

For these reasons, the Applicant respectfully requests that the Commission expeditiously

enter a ruling finding that SolarCity is not a PSC when it enters into SSAs with schools, non-

protits, and governmental entities consistent with the facts presented in this Application.
8

9

10

11

12

13
RESPECTFULLY SUBMITTED this Zf day of July, 2009.

14

Rose Law Group pp
15 .. 464
16

17

18

19

20

21

Jordan R. Rose
Court S. Rich
M. Ryan Hurley
6613 N. Scottsdale Road, Suite 200
Scottsdale, Arizona 85250
Direet: 480.505.3936
Fax: 480.505.3925
Attorneys for Applicant SolarCity Corp.

22

23

24

25

26

27

28

17
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Scottsdale School District

Arizonan; Mast' Excemna5chao/ District

Education Center
3811 North 44th Street
Phoenix, Arizona 85018-5420

Telephone: 480-484-6128
FAX: 480~484-6294
Web site: susdorg

June 25, 2009

Dear Chairman Mayes and Members of the Commission,

I am writing on behalf of the Scottsdale Unified School District #48 and specifically our recent
award of an RFP for solar systems at two of our high schools (Coronado and Desert Mountain).
As you may already know, after a great deal of analysis and comparison of different bids with
our consultant, we awarded the RFP to provider SolarCity. Their bid stood out from the rest of
the pack bY offering our schools the greatest amount of savings With zero up-front capital
expenditure via a form of financing known as a Solar Services Agreement ("SSA").
Unfortunately, however, unless the Commission approves the form of SSA financing
contemplated by the SolarCity/SUSD REP award, then we will be unable to install solar systems
on our schools without a significant up front capital expense.

As you know, these are difficult times for our schools and specifically our budgets. The recent
expiration Excess Utilities combined with State budget cuts for education are putting
extraordinary strain on our operations and maintenance budget and will likely translate directly
to undesired layoffs. The solar RFP was designed to help alleviate these budget constraints by
providing the schools with immediate energy savings with no up-front costs. Installation of
these systems would not only save us thousands over the next several years, but they will also
allow us to hedge against long term energy costs and to fix those costs in our budget, thereby
freeing up dollars for other vital operations.

Because this RFP award is so important to our fiscal health, we feel compelled to join SolarCity
in its Application requesting that the Commission hold that SolarCity is not a Public Service
Corporation when it provides SUSD with solar systems through an SSA. Simply put, without
the Commission's blessing on this Application, we will be unable to adopt solar energy in the
foreseeable future due to the prohibitively high up-front costs.

Finally, we also ask that the Commission rule expeditiously on this Application. Not only are
the Federal Economic Stimulus dollars and available Federal tax incentives for solar, Which are
required to make solar energy for schools a reality expiring soon, but the State stimulus money
for school improvements (School K-12 Grant Program and Energy Performance Contracting and
Distributed Energy Leadership Program) which we had hoped to capture will expire at the end of
2009. We are very concerned we Will be unable to take advantage of these programs. Expedited
approval of this application is not only justified but necessary for the economic health of our

' Mart matter.schools. Thank you for your consideration on this

Sincere3g1

93939344 14
Assistant Superintendent for Operations

f
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SolarCity
Solar Services Agreement

This Solar Services Agreement (this "Agreement") is entered into by the parties listed below (each a "Party" and collectively the

"Parties") as of the date signed by Seller below (the "Effective Date").

This Agreement sets forth the terms and conditions of the finance, design installation, operation and maintenance of the turkey solar
panel system described inExhibit2(the "System") to be installed at the Purchaser's facility described inExhibit3 (die "FaCility").

The exhibits listed below are incorporated by reference and madepa1*c of this Agreement.

Finance Attachment
System Description
Pu.rchaser's Facility
Delivery Point
License Area
MemoranduM Of LiCense
General Terms and Conditions (Revised May27, 2009)

Exhibit 1
Exhibit 2
Exhibit 3
Exhibit 4
Exhibit 5
Exhibit 6
Exhibit 7

SolarCityCorporation
1 1

,|

»

4C Signature:

Purchaser'

(
. e ..

Signature: 14 /
L

Printed Name: Lyndon RivePrinted Name: David Peterson

Title: CEOTitie: Assistant Superintendent

VULG Q.%iZ0@'I'
Date:ZZSKH-P9Date:

©2009 SoiarCity. Ailrights reserved.

Purchaser: Seller!

Name
and
Address

s¢°mw¢'0mW School District

Coronado HE School
2501 Ngft]-l_ 74 Street
Scottsdale, AZ 85257
Attention: David Petcgson

Name
and
Address

SolairCity Corporation
393 Vintage ParkDljive,Suits 140
Foster City, CA 94404
Attention: Leaseihicense Administrator

Phone (480)484-6139 Phone (650)638-1028

Fax (480)484-6294 Fax (650)638-1029

E-mail dipeterson@susd.org E-mail contractadministrator@so1arcity.com

Purchaser
(check cine)

7 owns the Facility
| leases the Faé ili N



Contract Year $/kwh

1
2
3
4
5
6
7
8
g
10
11
12
13
14
15

$0.11

$0.11

$0.11

$0.11

$0.11

$0.11

$0.11

$0.11

$0.11

$0.11

$0.11

$0.11

$0.11

$0.11

$0.11

End of Contract Year

6

10

15

Option Priee*:

$1 ,238,820.17

$1,166,52'I.33

$1 ,102,632.84

I

8
¥
I

i
I

1

Exhibit 1
Finance Attachment

1. Term: Fifteen (15) years, beginning on the Commercial Operation Date.

z. AdditionalTerms: Up to Two (2) Additional Terms of Five (5) years each.

3. Environmental Incentives and Environment Attributes Accrue toSeller.

4. Contract Price:

5. Condition Satisfaction Date'September 15, 2009

6. Anticipated Commercial OperationDate' October l, 2009

7. OutsideCommercialOperation Date:October 15, 2009

8. Purchase Option Price:

* Higher of Fair Market Value of System or amount specified

Solar Power Purchase Agreement v. 052709



ContractYear Termination
Value

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

$4,061 .015.84

$2,312,809.17

$1,936,204.32

$1,618,134.38

$1 ,330,720.91

$1 ,029,289.83

$976,191 .33

$955,441 .30

$934,001 .58

$911 ,835.90

$888,906.28

$865,172.78

$840,593.51

$815,124.46

$788,719.45

9. TerminationValue:

10. Rebate Variance. All prices in this Agreement are calculated based on a rebate of SRP $2.50/W. If the actual rebate is lower than
calculated, prices will be adjusted pro-rata to reflect the actual rebate received, provided however that Buyer shall have the right to
terminate this Agreement if it does not accept the pro-rata adjustment.

Solar Power Purchase Agreement v. 052709



Exhibit 2

System Des cription

1. SystemLocation:Coronado High School: 7501 East Virginia Avenue, Scottsdale, AZ 85257

2. SystemSize (DCkW): 399.6kW

3. Expected First Year Energy Production:712,834

4. Scope: This is a 399.6kW, producing approx 1783 kWh's kW for a total of 712,834 in the first year. The installation is a roof

mount on a flat l̀ OOf.

5. ExpectedModule(s): First Solar FS-275 75watt thin film modules

6. Expected Inverter(s):SatCon PowerGate AE-100-60-PV (4)

7. Expected Structure: Roof mount using the best technology determined upon intense engineering site visits and
recommendation from roofers, tidier penetrating or non-penetrating mounting hardware. The Seller shall be solely
responsible for verifying the structural integrity of the Roof

Includes:n/a8.

Excludes: n/a9.

Solar Services Agreement v.052709



Exhibit 3
Purcllaser's Facility

A PARCEL OF LAND LOCATED IN THE STATE OF ARIZONA, COUNTY OF MARICOPA, WITH A SITUS ADDRESS OF 2501 N 74TH
ST, SCOTTSDALE AZ 85257-1502 CURRENTLY OWNED BY SCOTTSDALE UNIFIED SCHOOL DI STRICT 48 HAVING A TAX

ASSESSOR NUMBER OF 131-27-001 AND BEING THE SAME PROPERTY MORE FULLY DESCRIBED AS SE4 NW4 EX BEG AT NW
COR TH N 89D 40' 30" E 35.74' s 45D 07' W 50.34' & N OD 7' W 35.33' TO POB & EX s 33' & E40' RD WITH ARC OF 20' RAD IN SE & NE

CORS TH/OF 37.83 AC .

Solar Services Agreement v.052709



Exhibit 4
Delivery Point
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Exhibit 6
Memorandum of License

RECORDING REQUESTED BY AND WHEN
RECORDED RETURN TO:
Solarcity Corporation
393 Vintage Park Drive, Suite 140
Foster City, CA 94404
Attention: Lease/LicenseAdministrator

)
)
)
)
)
)
)

(space above this line reserved for recorder's use)

MEMORANDUM OF LICENSE

THIS MEMORANDUM OF LICENSE is made and entered into this. . __ day of June, 2009, by and between Coronado High School,
Whose address is 2501 North 74"' Sheet, Scottsdale, AZ 85257 ("Licensor"), and SOLARCITY CORPORATION, whose address is
393 Vintage Park Drive, Suite 140, Foster City, CA 94404 ("Licensee").

A. Licensor is the owner of certain real property ("Premises"), located in the County of Maricopa, State of Arizona,
described inExhibit A attached to and incorporated herein by reference.

B. Licensor and Licensee have entered into a Solar Services Agreement dated as of June

2009 andending on June

. . 2009 ("Agreement")
undo which Licensee finances, designs, develops and operates a photovoltaic electric generating system ("System")
for Licensor. The Agreement is for a term of Fifteen (15) years, beginning June__, ,
2024, with an option to extend the Agreement for up to Two (2) extended terms of Five (5) years each. Pursuant to
the Agreement, LicensOr has grahted Licensee an irrevocable, non-exclusive license ("License") over the Premises
for the purposes and on the terms set forth in the Agreement.

Licensor and Licensee agree as follows:

1. Licensor hereby grants to Licensee the License over the Premises on and subject to the terms and conditions set
forth in the Agreement which is incorporated herein by reference.

2. The term of the License begins On June_, 2009 and continues until one hlmdred and twenty (120) days after the

termination of the Agreement.

3. This Memorandum of License shall not be deemed to modify, alter or amend in any way the provisions of the
License or the Agreement. In the event of any conflict between the terms of the License and/or the Agreement and
this Memorandum, the terms of the License and/or the Agreement, as applicable, shall control.

The undersigned have executed this Memorandum of License as of the date first written above.

LICENSEELICENSOR

SOLARCITY CORPORATIONScottsdale Unified School District #48

x\
(

- _B r _f . _
lame: Lyndon Rive
Title; CEO

By:
NaMe.
Title:

Q\ r t"1.°3> \
r e . D - r s n s w w/Iag/>'rA: §\4P<72*_\14'l5*l3°3"

[REMAINDER OF PA GE INIFNTIONALLYLEFT BLANK
ACIWVOWLEDGEMENT PAGE FOLLO WS]

1Solar Services Agreement v.052709
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5T=FtclAL SEAL
' I VALERIE A. PLEASANT

Notary Public State of Adhara
MARICQPA OOUNTY

My comm.we=aMobar 31,20w

STATE OF ARIZONA

CQUNIY oF Maricopa
)  ss .

onlumz 82, M
proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the widlin instrument and
aclmowledged to Me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their signature(s)
on the insMment the person(s), Or the entity upon behalf of which the person(s) acted, executed the instrument.

, before me, '112124 f [ g g 5 ¢, 1 §</° tary Public, personally appeared leaf» who

I certify under PENALTY OF PERJURY under the laws of the State of Arizona that the foregoing paragraph is the and
correct.

W I  , SS my hand and sci seal.

4'

Signature ofNotary Public

STATE OF ARIZONA
)  as.

COUNTY OF

)

)

On vbefore Me, 'vNotary Public, personally appeared , who
proved to me on the basis of satisfactory evidence to be die person(s) whose name{s) is/are subscribed to the within instrument and
acknowledged to me that he/she/they executed the .same in his/her/their authorized capacity(ies), and that by his/her/their signatures)
on the instrumeNt the persori(s), or the entity Upon behalf Of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of Arizona that the foregoing paragraph is true and
correct.

WITNESS my hand and official seal.

Signature bfNotary Public
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Exhibit A
To Memorandum of License

Legal Description of Premises

That certain real property located in the County of Maricopa, State of Arizona, described as follows:

A PARCEL OF LAND LOCATED IN THE STATE OF ARIZONA, COUNTY OF MARICOPA, wratH A SITUS ADDRESS OF2501 N 74TH
ST, SCOTTSDALE AZ 85257-1502 CURRENTLY OWNED BY SCOTTSDALE UNIFIED SCHOOL DISTRICT 48 HAVING A TAX

ASSESSOR NUMBER OF 131-27-001 AND BEING THE SAME PROPERTY MORE FULLY DESCRIBED AS SE4 NW4 EX BEG AT NW
COR TH N 89D 40°  3011 E 3$.74' s45D07' W 50.34' & N OD 71 W 35.33' TO POB & EX s 33' & FAO' RD WITH ARC OF 20' RAD IN SE & NE

CORS TH/OF 37.83 AC .
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Exhibit 7

Solar Services Agreement General Terms and Conditions

Revised May 27, 2009

Purpose: The purpose of this Agreement is to set forth the terms and conditions by which Sol ity will provide the
Purchaser with the financing, design, installation, operation and maintenance of a solar panel system at Purchaser's Facility.

1. Definitions and Interpretation: Unless otherwise defined or required by the context in which any term appears: (a) the
singular includes the plural and vice versa, (b) the words "herein," "hereof" and "hereunder" refer to this Agreement as a
whole and not to any particular section or subsection of this Agreement; (c) references to any agreement, document or
instrument mean such agreement, document or instrument as amended, modified, supplemented or replaced from time to
time, and (d) the words "include," "includes" and "including" mean include, includes and including "widiout limitation."
The captions or headings in this Agreement are strictly for convenience and shall not be considered in interpreting this

Agreement.

2. Finance. Design. Development and Operation of Solar Panel Svstem. Seller shall provide for Buyer the financing,
design, development and operation of the System during the Initial Term and any Additional Term (as defined in Exhibit 1,
and collectively the "Term"). At the end of the sixth (6th) and tenth (10th) Contract Years and at the end of the Initial Term
and each Additional Term, so long as Purchaser is not in default under this Agreement, Purchaser may purchase the System
from Seller as set forth more fully in Section 16 of this Agreement.

Term and Termination.3.

a. Initial Term. The initial term ("Initial Term") of this Agreement shall commence on the Commercial Operation
Date (as defined below) and continue for the length of time specified in Exhib i t 1, unless earlier terminated as
provided for in divs Agreement. The "Commercial Operation Date" is the date Seller gives Purchaser written
notice that the System is mechanically complete and capable of providing electric energy to the Delivery Point.
Upon Purchaser's request, Seller will give Purchaser copies of certificates of completion of' similar documentation
from Seller's contractor and the interconnection or similar agreement with the Utility. This Agreement is effective
as of the Effective Date and Purchaser's failure to enable Seller to provide the electric energy by preventing it from
installing the System or otherwise not performing shall not excuse Purchaser's obligations to make payments that
otherwise would have been due under this Agreement.

b . Additional Terms. If Purchaser has not exercised its option to purchase the System by the end of the Initial Tenn,
either Party may give the odder Party written notice of its desire to extend this Agreement on the terms and
conditions set forth herein for the number and length of additional periods specif ied in Exhibi t 1 (each an
"Additional Term"). Such notice shall be given, if at all, not more than one hundred twenty (120) and not less than
sixty (60) days before the last day of the Initial Term or the then current Additional Term, as applicable. The Party
receiving the notice requesting an Additional Term shall respond positively or negatively to that request in writing
within thirty (30) days after receipt of the request. Failure to respond within such thirty (30) day period shall be
deemed arejection of the offer for an Additional Term. If both Parties agree to an Additional Term, the Additional
Term shall begin immediately upon the conclusion of the then current term or Additional Term on the same terms
and conditions as set forth in this Agreement. If the Party receiving the request for an Additional Term rejects or is
deemed to reject the first Party's offer, this Agreement shall terminate at the end of the Initial Term (if the same has
not been extended) or the then current Additional Term.

4. Billing and Payment.

a. Monthlv Charges. The Purchaser and Seller agree that Purchaser will take title to all electric energy that the
System generates from the moment die System produces such energy and that such energy will be delivered to
PLu'chaser at the delivery point identified on Exhibit 4 (the "Delivery Point") and Purchaser shall purchase all such
electric energy as and when produced by the System. Each month, Purchaser shall pay Seller for the benefit it
receives under this Agreement. Purchaser agrees that it will make such moodily payments to Seller and that the such
.electricity monthly at the $/kwh rate shown in Exhibit 1 (die "Contract Price") is a fair and reasonable price in
light of the benefit that the Purchaser receives under this Agreement. The Parties agree that the benefit to Purchaser
under this Agreement is best measured in relation to the electricity that the System produces and as such the moodily
payment will be equal to the applicable $/kwh rate multiplied by the number of kph of energy generated during
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drat applicable month, as measure by the System meter.. Monthlv Invoices. Seller shall invoice Purchaser
monthly. Such monthly invoices shall state (1) the amount of electric energy produced by the System and delivered
to die Delivery Point, (ii) the rates applicable to, and charges incurred by, Purchaser under this Agreement and (iii)

the totalamount duefromPurchaser.

b. Utilitv Invoices. Purchaser shall authorize the Utility to send to Seller duplicates of any bills sent to Purchaser. If
Utility does not permit duplicate bills to be sent to Seller, Purchaser shall, promptly upon receipt of each bill, make a
photocopy of each bill and mail the copy to Seller. Purchaser shallpay all charges assessed by the Utility to the

Facility.

d. Taxes. Purchaser shall either pay or reimburse Seller for any and all taxes assessed on the generation, sale, delivery
or consumption of electric energy produced by the System or the interconnection of die System to the Utility's
electric distribution system, including property taxes on the System, provided, however. Purchaser will not be
required to pay or reimburse Seller for any taxes during periods when Seller fails to deliver electric energy to
Purchaser for reasons other than Force Majeure. For purposes of thisSection 4(cl."Taxes" means any federal, state
and local ad valorem, property, occupation, generation, privilege, sales, use, consumption, excise, transaction, and
other taxes, regulatory fees, surcharges or other similar charges but shall not include any income taxes or similar
taxes imposed on net revenues imposed on Seller due to the Ade of energy under this Agreement, which shall be

Seller's responsibility.

e. Pavement Terms. All amounts due under this Agreement shall be due and payable net twenty (20) days from receipt
of invoice. Any undisputed portion of the invoice amount not paid within the twenty (20) day period shall accrue
interest at the annual rate of two and one-half percent (2.5%) over the Prime Rate (but not to exceed die maximum

rate permitted by law).

Environmental Attributes and Environmental Incentives.5.

Unless otherwise specified onExhibit 1, Seller is the owner of all Environmental Attributes and Environmental Incentives
and is entitled to the benefit of all Tax Credits, and Purchaser's purchase of electricity under this Agreement does not include
Environmental Attributes, Environmental kicentives or the right to Tax Credits or any other attributes of ownership and
operation of the System, all of which shall be retained by Seller. Purchaser shall cooperate with Seller in obtaining, securing
and transferring all Environmental Attributes and Environmental Incentives and the benefit of all Tax Credits, including by
using the electric energy generated by the System in a manner necessary to qualify for such available Environmental
Attributes, Environmental Incentives and Tax Credits. Purchaser shall not be obligated to incur any out-of-pocket costs or
expenses in connection with such actions unless reimbursed by Seller. If any Environmental Incentives are paid directly to
Purchaser, Purchaser shall immediately pay such amounts over to Seller. To avoid any conflicts with fair trade rules
regarding claims of solar or renewable energy use, Purchaser, if engaged in commerce and/or trade, shall submit to Seller for
approval any press releases regarding Purchaser's use of solar or renewable energy and shall not submit for publication any
such releases without the written approval of Seller. Approval shall hot be unreasonably withheld, and Seller's review and
approval shall be made in a timely manner to permit Purchaser's timely publication.

"Environmental Attributes"means any and all credits, benefits, emissions reductions, offsets, and allowances, howsoever
entitled, attributable to the System, the production of electrical energy from the System and its displacement of conventional
energy generation, including (1) any avoided emissions of pollutants to the air, soil or water such as sulfur oxides (SOx),
nitrogen oxides (NOx), carbon monoxide (CO) arid other pollutants; (2) any avoided emissions of carbon dioxide (CON),
methane (CH4), nitrous oxide, hydrotluorocarbons, perfluorocarbons, sulfur hexafluoride and other greenhouse gases
(GHGs) that have been determined by the United Nations Intergovernmental Panel on Climate Change, or otherwise by law,
to contribute to the actual or potential threat of altering the Earth's climate by trapping heat in the atmosphere, and (3) the
reporting rights related to these avoided emissions, such as Green Tag Reporting Rights and Renewable Energy Credits.
Green Tag Reporting Rights are the right of a party to report the ownership of accumulated Green Tags in compliance with
federal or state law, if applicable, and to a federal or state agency or any other party, and include Green Tag Reporting Rights
accruing under Section l605(b) of The Energy Policy Act of 1992 and any present or future federal, state, or local law,
regulation or bill, and international or foreign emissions trading program. Environmental Attributes do not include
Environmental Incentives and Tax Credits. Purchaser and Seller shall tile all tax returns in a manner consistent with this
Paragraph 5. Without limiting the generality of the foregoing, Environmental Attributes include carbon trading credits,
renewable energy credits or certificates, emissions reduction credits, investment credits, emissions allowances, green tags,

traceable renewable credits and Green-e®  products.

"Environmental Incentives" means any and credits, rebates, subsidies, payments or other incentives that relate to self-
generation of electricity, the use of technology incorporated into the System, environmental benefits of using the System, or
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other similar programs available from the Utility, any other regulated entity, the manufacturer of any part of the System or

any Governmental Authority.

"Governmental Authority" means any national, state or local government (whether domestic or foreign), any political
subdivision thereof or any other governmental, quasi-governmental, judicial, public or statutory instrumentality, authority,
body, agency, bureau or entity (including the Federal Energy Regulatory Coimnission or the California Public Utilities
Commission), or any arbitrator with authority to bind a party at law.

"Tax Credits" means any and all (i) investment tax credits, (ii) production tax credits and (iii) similar tax credits under
federal, state or local law relating to the construction, ownership or production of energy from the System.

6. Conditions to Obligations.

Conditions to Seller's Obligations.a.

Seller's obligations under divs Agreement are conditioned on the completion at' the following conditions to Seller's
reasonable satisfaction on or before the Condition Satisfaction Date:

i . Completion of a physical inspection of die Facility and the property upon which the Facility is located (the
"Premises") including, if applicable, Geotechnical work, and real estate due diligence to confirm die
suitability of the Facility and the Premises for the System;

ii. Approval of (i) this Agreement and (ii) the Construction Agreement (if any) for the System by Seller's
Financing Parties. "Construction Agreement" as used in aNs subsection means an agreement between
SoiarCity and a subcontractor to install the System,

iii. Confirmation that Seller will obtain all applicable Environmental Incentives and Tax Credits,

iv. Receipt of all necessary zoning, land use and building permits, and

v. Execution of all necessary agreements with the Utility for interconnection of the System to the Utility's

electric distribution system.

vi. Prior to Seller commencing construction and installation of the System, Purchaser shall give Seller proof of
insurance for all insurance required to be maintained by Purchaser under this Agreement.

b . Conditions to Purchaser's Oblations.

i . Purchaser's obligations under this Agreement are conditioned on the occurrence of the Commercial
Operation Date for the System on or before the Outside Commercial Operation Date (SeeExh ib i t  l l.

c. Failure of Conditions.

If any of the conditions listed in subsections a) or b) above are not satisfied by the applicable dates specified in those
subsections, the Parties will attempt in good faith to negotiate new dates for the satisfaction of the failed conditions. If the
parties are unable to negotiate new dates then the Party that has not failed to meet an obligation may terminate this
Agreement upon ten (10) days written notice to the other Patty without liability for costs or damages or triggering a default

under this Agreement.

Seller's Rights and Obligations.7.

a. Permits and Approvals. Seller, wide Purchaser's reasonable cooperation, shall use commercially reasonable efforts

to obtain, at its sole cost and expense:

i. any zoning, land use and building permits required to construct, install and operate the System, and

ii. any agreements arid approvals from the Utility necessary in order to interconnect the System to the Utility's

electric distribution system.
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Purchaser shall cooperate widl Seller's reasonable requests to assist Seller in obtaining such agreements, permits
and approvals.

b. Standard Svstem Repair and Maintenance. Seller shall finance, design, develop, operate and install the System
at the Facility. During the Term, Seller will operate and perform all routine and emergency repairs to and
maintenance of the System at its sole cost and expense, except for any repairs or maintenance resulting from
Purchaser's negligence, willful misconduct or breach of this Agreement or the Site Lease (if applicable). Seller shall
not be responsible for any work done by others on any part of the System unless Seller authorizes that work in
advance in writing. Seller shall not be responsible for any loss, damage, cost or expense arising out of or resulting
from improper environmental controls or improper operation or maintenance of the System by anyone other than
Seller or Seller's contractors. If the System requires repairs for which Seller is not responsible, Purchaser shall pay
Seller for diagnosing and correcting the problem at Seller or Seller's contractors' then current standard rates. Seller
shall provide Purchaser with reasonable notice prior to accessing the Facility to make standard repairs.

c. Non-Standard System Repair and Maintenance. If Seller incurs incremental costs to maintain the System due to
conditions at the Facility or due to the inaccuracy of any information provided by Purchaser and relied upon by
Seller, the pricing, schedule and other terms of this Agreement will be equitably adjusted to compensate for any
work in excess of normally expected work required to be performed by Seller. In such event, the Parties will

negotiate such equitable adjustment in good faith.

d. Breakdown Notice. Seller shall notify Purchaser within twenty-four (24) hours following Seller's discovery of (a)
any material malfunction in the operation of the System or (b) an interruption in the supply of electrical energy from
the System. Purchaser and Seller shall each designate personnel and establish procedures such that each Party may
provide notice of such conditions requiring Seller's repair or alteration at all times, twenty-four (24) hours per day,
including weekends and holidays. Purchaser shall notify Seller immediately upon the discovery of an emergency

condition affecting the System.

e.
Suspension. Notwithstanding anything to the contrary herein, Seller shall be entitled to suspend delivery of
electricity from the System to the Delivery Point for the purpose of maintaining and repairing the System and such
suspension of service shall not constitute a breach of this Agreement, provided, that Seller shall use commercially
reasonable efforts to minimize any interruption in service to the Purchaser.

f. Use ofContractors and Subcontractors. Seller shall be permitted to use contractors and subcontractors to perform
its obligations under this Agreement. However, Seller shall continue to be responsible for the quality of the work
performed by its contractors and subcontractors. If a list of pre-approved contractors and subcontractors is desired,
such list shall be scheduled on an appendix to Exhibit  7. All Contractors and subcontractors other than those that
may be scheduled on an appendix to Exhibi t  7 shall be subject to Purchaser's prior written consent, not to be

Lmreasonably withheld.

g. Liens and Payment of Contractors and Suppliers. Seller shall pay when due all valid charges tram all
contractors, subcontractors and suppliers supplying goods or services to Seller under this Agreement and shall keep
the Facility free and clear of any liens related to such charges, except for those liens which Seller is permitted by law
to place on the Facility following non-payment by Purchaser of amounts due under this Agreement. Seller shall
indemnify Purchaser for all claims, losses, damages, liabilities and expenses resulting from any liens filed against
the Facility or the Premises in connection with such charges, provided, however, that Seller shall have the right to
contest any such lien, so long as it provides a statutory bond or odder reasonable assurances of payment that either
remove such lien from title to the Facility and the Premises or that assure that any adverse judgment with respect to

such lien will be paid without affecting title to the Facility and the Premises.

lx. No W arranty. NO W ARRANTY OR REMLEDY, wIIEmaI< STATUTORY, W RITTEN, ORAL, EXPRESS OR
IMPLIED, INCLUDING W ITHOUT LIMITATION W ARRANTIES OF MERCHANTABILITY AND FITNESS
FOR A PARTICULAR PURPOSE, OR WARRANTII8S ARISING FROM COURSE OF DEALING OR USAGE
OF TRADE SHALL APPLY. The remedies set forth in this Agreement shall be Purchaser's sole and exclusive
remedies for any claim or liability arising out of or in connection with this Agreement, whether arising in contract,

tort (including negligence), strict liability or otherwise.

Purchaser Rights and Obligations.8.

a. Facilitv Access Rights. Purchaser grants to Seller and to Seller's agents, employees and contractors an irrevocable
non-exclusive license running with the Premises (the "License") for access to, on, over, under and across the
Premises as more particularly described in Exhibit 5 (the "License Area") for the purposes of (a) installing,
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constructing, operating, owning, maintaining, accessing, removing and replacing the System, (b) performing all of
Seller's obligations and enforcing all of Seller's rights set forth in this Agreement; and (c) installing, using and
maintaining electric lines and equipment, including inve1"ters and meters, necessary to interconnect the System to
Purcl-xaser's electric system at the Facility and/or to the Utility's electric distribution system or that otherwise may
from time to time be useihl or necessary in connection with the construction, installation, operation, maintenance or
repair of die System. Seller shall notify Purchaser prior to entering the Facility except in situations where there is
imminent risk of damage to persons or property. The term of the License shall continue until the date that is one
hundred and twenty (120) days following the date of expiration or termination of this Agreement (the "License
Term"). During the License Term, Purchaser shall ensure that Seller's rights under the License and Seller's access
to the License Area are preserved and protected and shall not interfere with or permit any third parties to interfere
with such rights or access. The grant of the License shall sLu'vive termination of this agreement by either Party.
Purchaser agrees that Seller may record a memorandum of license in substantially the same form attached hereto as

Exhibit 6 in the land records respecting the License.

b. OSHA Compliance. Purchaser shall ensure that all Occupational Safety and Health Act (OSHA) requirements and
other similar applicable safety laws or codes are adhered to in its performance under this Agreement.

c. Maintenance of Facility. Purchaser shall, at its sole cost and expense, maintain Purchaser's Facility in good
condition and repair. Purchaser will ensure that the Facility remains interconnected to the local utility grid at all
times and will not permit cessation of electric service to the Facility from the local utility. Purchaser is fully
responsible for the maintenance and repair of the Facility's electrical system and of all of Purchaser's equipment that
utilizes the System's outputs. Purchaser shall properly maintain in full working order all of Purchaser's electric
supply or generation equipment that Purchaser may shut down while utilizing the System. Purchaser shall promptly
notify Seller of any matters of which it is aware pertaining to any damage to or loss of use of the System or that
could reasonably be expected to adversely affect the System.

d. N o Alteration of Facilitv. Purchaser shall not make any alterations or repairs to the Facility which may adversely
affect the operation and maintenance of the System without Seller's prior written consent. If Purchaser wishes to
nlake such alterations or repairs, Purchaser shall give prior written notice to Seller, setting forth the work to be
undertaken (except for emergency repairs, for which notice may be given by telephone), and give Seller the
opportunity to advise Purchaser in making such alterations or repairs in a manner that avoids damage to the System,
but, notwithstanding any such advice, Purchaser shall be responsible for all damage to the System caused by
Purchaser or its contractors. To the extent that temporary disconnection or removal of the System is necessary to
perform such alterations or repairs, such work and any replacement of the System after completion of Purchaser's
alterations and repairs, shall be done by Seller or its contractors at Purchaser's cost. All of Purchaser's alterations
and repairs will be done in a good and workmanlike manner and in compliance with all applicable laws, codes and

permits.

e. Outages. Purchaser shall be permitted to be off  line for two (2) full twenty-four (24) hour days (each, a
"Scheduled Outage") per calendar year during the Term, during which days Purchaser shall not be obligated to
accept or pay for electricity from the System, provided, however, that Purchaser must notify Seller in writing of
each such Scheduled Outage at least forty-eight (48) hours in advance of the commencement of a Scheduled Outage.
In the event that Scheduled Outages exceed two (2) days per calendar year or there are unscheduled outages, in each
case for a reason other than a Force Maj cure event, Seller shall reasonably estimate the amount of electricity that
would have been delivered to Purchaser during such excess Scheduled Outages or unscheduled outages and shall
invoice Purchaser for such amount in accordance with Section 4. Purchaser may purchase electricity from any

source during the Term of this Agreement.

f. Liens. Purchaser shall not directly or indirectly cause, create, incur, assume or allow to exist any mortgage, pledge,
lien, charge, security interest, encumbrance or other claim of any nature on or with respect to the System or any
interest therein. Purchaser shall immediately notify Seller in writing of the existence of any such mortgage, pledge,
lien, charge, security interest, encumbrance or other claim, shall promptly cause the same to be discharged and
released of record without cost to Seller, and shall indemnify Seller against all costs and expenses (including
reasonable attorneys' fees) incurred in discharging and releasing any such mortgage, pledge, lien, charge, security

interest, encumbrance or other claim.

g. SecuriW- Purchaser shall be responsible for maintaining the physical secLu'ity of the License Area and for any
damage or vandalism to the System as a result of failure to maintain such security. Purchaser will not conduct
activities on, in or about the License Area or the Facility that have a reasonable likelihood of causing damage,
impairment or otherwise adversely affecting the System. Purchaser shall provide and take reasonable measures for
security of die System, including commercially reasonable monitoring of the Facility's alarms.
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h. Insulation. Purchaser understands that unobstructed access to sunlight ("Insulation") is essential Te Sé ller's
performance of its obligations and a material term of this Agreement. Purchaser shall not in any way cause and,
where possible, shall not in any way permit any interference with mc System's Insulation. If Purchaser becomes
aware of any activity or condition that could diminish the Insulation of the System, Purchaser shall notify Seller
immediately and shall cooperate wide Seller in preservingtheSystem's existing Insulation levels.

i Data Line. Purchaser shall provide Seller a high speed internet data line during the Tenn to enable Seller to
monitor and operate the System. If Purchaser fails to provide such high speed internet data line, or if such line
ceases to function and is not repaired, Seller may reasonably estimate the amount of electric energy that was
generated and invoice Purchaser for such amount in accordance withSection 4. Provided, however, that Purchaser
shall have a reasonable period of time to review and contest such estimate.

i- BreakdownNotice. Purchaser shall notify Seller withintwenty-four (24) hours following the discovery by it of (A)
any material malfunction in the operation of the System, or (B) any occurrences that could reasonably be expected
to adversely affect the System. Purchaser shall notify Seller ilninediateivupon (A) an interruption in the supply of
electrical energy from the System, or (B) the discovery of an emergency condition respecting the System. Purchaser
and Seller shall each designate personnel and establish procedures such that each Party may provide notice of such
conditions requiring Seller's repair or alteration at all times, twenty-four (24) hours per day, including weekends and

holidays.

k. Metering. Electricity delivered to the Facility shall be measured by the SolarGuard monitoring system installed and

maintained by Seller as part of the System.

Change inLaw.9.

"Change in Law" means (i) the enactment, adoption, promulgation, modification or repeal after the Effective Date of any
applicable law or regulation, (ii) the imposition of any material conditions on the issuance or renewal of any applicable
permit after the Effective Date of this Agreement (notwithstanding the general requirements contained in any applicable
Permit at the time of application or issue to comply with future laws, ordinances, codes, rules, regulations or similar
legislation), or (iii) a change in any utility rate schedule or tariff approved by any Govemmentai Authority which in the case
of any of (i), (ii) or (iii), establishes requirements affecting owning, supplying, constructing, installing, operating or
maintaining the System, or other performance of the Seller's obligations hereunder and which has a material adverse effect
on the cost to Seller of performing such obligations,provided,that a change in federal, state, county or any other tax law after
the Effective Date of this Agreement shall not be a Change in Law pursuant to this Agreement.

If any Change in Law occurs that has a material adverse effect on the cost to Seller of performing its obligations under this
Agreement, then the Parties shall, within thirty (30) days following receipt by Purchaser from Seller of notice of such Change
in Law, meet and attempt in good faith to negotiate amendments to this Agreement as are reasonably necessary to preserve
the economic value of this Agreement to both Parties. If the Parties are unable to agree upon such amendments within such
thirty (30) day period, then Seller shall have the right to terminate this Agreement without further liability to either Party

except with respect to payment of amounts accrued prior to termination.

Relocationof Svstem.10.

If Purchaser ceases to conduct business operations at and/or vacates the Facility or is prevented from operating die System at
the Facility prior to the expiration of the Term, Purchaser shall have the option to provide Seller with a mutually agreeable
substitute premises located within the same Utility district as the terminated System of' in a location with similar Utility rates
and Insulation. Purchaser shall prow'de at least sixty (60) but not more than one hundred eighty (180) days prior written
notice prior to the date that it wants to make this substitution. In connection with such substitution, Purchaser shall execute
an amended agreement that shall have all of the same terms as this Agreement except for the (i) Effective Date; (ii) License,
which will be amended to grant rights in the real property where the System relocated to; and (iii) Term, which will be the
remainder of the Term of this Agreement and such amended agreement shall be deemed to be a continuation of this
Agreement without termination. Purchaser shall also provide any new Purchaser, owner, lessor or mortgagee consents or
releases required by Seller or Seller's Financing Parties in connection with die substitute facility. Purchaser shall pay all
costs associated with relocation of the System, including ail costs and expenses incurred by or on behalf of Seller in
connection with removal of the System from the Facility and installation and testing of the System at the substitute facility
and all applicable interconnection fees and expenses at the substitute facility, as well as costs of new title search and other
out-of-pocket expenses connected to preserving and retiling the security interests of Seller's Financing Parties in the System.
Seller shall remove the System from the vacated Facility prior to the termination of Purchaser's ownership, lease or other
rights to use such Facility. Seller will not be required to restore the Facility to its prior condition but shall promptly pay
Purchaser for any damage caused by Seiier during removal of the System, but not for' normal wear' and tear. If the substitute
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facility has inferior Insulation as compared to the original Facility, Seller shall have the right to make an adjustment to
Exhibit 1 such that Purchaser's payments to Seller are the same as if the System were located at the original Facility. If
Purchaser is unable to provide such substitute Facility and to relocate the System as provided, any early termination will be

treated as a default by Purchaser.

11. Removal of Svstem atExpiration.

Upon the expiration or earlier termination of this Agreement (provided Purchaser does not exercise its purchase option),
Seller shall, at its expense, remove all of its tangible property comprising die System from the Facility on a mutually
convenient date but in no event later than ninety (90) days after the expiration of the Term. The Facility shall be returned to
its original condition, except for System mounting pads or other support structures, which may be left in place, and ordinary
wear and tear. In no case shallSeller'sremoval of the System affect the integrity of Purchaser's roof, which shall be as leak
proof as it was prior to removal of the System. Seller shall leave the Facility in neat and clean order. If Seller fails to remove
or commence substantial efforts to remove the System by such agreed upon date, Purchaser shall have the right, at its option,
to remove the System to a public warehouse and restore the Facility to its original condition (other than System mounting
pads or other support struchxres and ordinary wear and tear) at Seller's cost. Purchaser shall provide sufficient space for the
temporary storage and staging of tools, materials and equipment and for the parking of construction crew vehicles and
temporary construction trailers and facilities reasonably necessary during System removal.

Intentionally Deleted.12.

Default. Remedies andDamages.13.

a. Default. Any Party that fails to perform its responsibilities as listed below or experiences any of the circumstances
listed below shall be deemed a"Defaulting Party"and each event of default shall be a "Default Event":

(1) failure of a Party to pay any amount due and payable under this Agreement, other than an amount
that is subject to a good faith dispute, within ten (10) days following receipt of written notice from
the other Party (the"Non-Defaulting Party")of such failure to pay ("Payment Default");

(2) failure of a Party to substantially perform any other material obligation under this Agreement
within thirty (30) days following receipt of written notice from the Non-Defaulting Party
demanding such cure;provided. that such thirty (30) day cure period shall be extended (but not
beyond ninety (90) days) if and to the extent reasonably necessary to cure the Default Event, if (i)
the Defaulting Party initiates such cure with the thirty (30) day period and continues such cure to
completion and (ii) there is no material adverse affect on the Non-Defaulting Party resulting ti°om
the failure to cure the Default Event,

(3) if any representation or warranty of a Party proves at any time to have been incorrect in any
material respect when made and is material to the transactions contemplated hereby, if the effect
of such inconectness is not cured within thirty (30) days following receipt of written notice from
the Non-Defaulting Party demanding such cure,

Purchaser loses its rights to occupy and enjoy the Premises, or(4)

(5) a Patty, or its guarantor, becomes insolvent or is a party to a bankruptcy, reorganization,
insolvency, liquidation, receivership, dissolution, winding-up or relief of debtors, or any general
assignment for the benefit of creditors or other similar arrangement or any event occurs or
proceedings are taken in any jurisdiction with respect to the Party which has a similar effect.

(6) Purchaser prevents Seller from installing the System or otherwise failing to perform in a way that
prevents the delivery of electric energy from the System. (Such Default Event shall not excuse
Purchaser's obligations to make payments that otherwise would have been due under this

Agreement.)

b. Remedies.

(1) Remedies for Pavement Default. If a Payment Default occurs, the Non-Defaulting Party may
suspend performance of its obligations under this Agreement. Further, the Non-Defaulting Party
may pursue any remedy under this Agreement, at law or in equity, including an action for damages
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and termination of this Agreement, upon five (5) days prior written notice to the Defaulting Party
following the Payment Default.

(2) Remedies for Other Defaults. On the occurrence of a Default Event other than a Payment Default,
the Non~Defaulting Party may pursue any remedy under this Agreement, at law or in equity,
including an action for damages and termination of this Agreement or suspension of performance
of its obligations under this Agreement, upon five (5) days prior written notice to the Defaulting
Party following the occurrence of the Default Event. Nothing herein shall limit either Party's right
to collect damages upon the occurrence of a breach or a default by the other Party that does not

become a Default Event.

(3) Damages Upon Termination by Default. Upon a termination of this Agreement by the Non-
Defaulting Party as a result of a Default Event by the Defaulting Party, the Defaulting Paw shall
pay a Termination Payment to the Non-Defaulting Party determined as follows (the"Termination
Payment"):

A . Purchaser. If Purchaser is the Defaulting Party and Seller terminates this Agreement, the
Termination Payment to Seller shall be equal to the sum of (i) the termination value set
forth in Exhibit 1 (the "Termination Value") for such Contract Year, (ii) removal costs
as provided in Section 13(bl(3l(Cl and (iii) any and all other amounts previously accrued
under this Agreement and then owed by Purchaser to Seller. The Parties agree that actual
damages to Seller in the event this Agreement terminates prior to the expiration of die
Term as the result of an Default Event by Purchaser would be difficult to ascertain, and
the applicable Termination Value set forth in Exhibit 1 is a reasonable approximation of
the damages suffered by Seller as a result of early termination of this Agreement. The
Termination Payment shall not be less than zero.

B. Seller. If Seller is the Defaulting Party and Purchaser terminates this Agreement, the
Termination Payment to Purchaser shall be equal to the sum of (i) the present value
(using a discount rate of 9.5%) of the excess, if any, of the reasonably expected cost of
electric energy from the Utility over the Contract Price for the reasonably expected
production of the Facility for the remainder of  the Initial Term or the then current
Additional Term, as applicable, (ii) all costs reasonably incurred by Purchaser in re-
converting its electric supply to service from the Utility; (iii) any removal costs incurred
by Purchaser, and (iv) any and all other amounts previously accrued under this
Agreement and then owed by Seller to Purchaser. The Termination Payment shall not be
less than zero.

c. Obligations Following Termination. I f  a Non-Default ing Party terminates this
Agreement pursuant to this Section l3(bl(3)(C), then following such termination, Seller
shall, at the sole cost and expense of the Defauiting Party, remove the equipment (except
for mounting pads and support structures) constituting the System. The Non~Defaulting
Party shall take all commercially reasonable efforts to mitigate its damages as the result
of a Default Event.

Representations andW arranties.14.

a. General Representations and Warranties. Each Party represents and warrants to the other the following:

(1) Such Party is duly organized, validly existing and in good standing under the laws of  the
jurisdiction of its formation; the execution, delivery and performance by such Party of this
Agreement have been duly authorized by all necessary corporate, partnership or limited liability
company action, as applicable, and do not and shall not violate any law; and this Agreement is
valid obligation of such Party, enforceable against such Party in accordance with its terms (except
as may be limited by applicable bankruptcy, insolvency, reorganization, moratorium and other
similar laws now or hereafter in effect relating to creditors' rights generally).

<2) Such party has obtMed all licenses, authorizations, consents and approvals required by any
Governmental Authority or other third party and necessary for such Party to own its assets, carry
on its business and to execute and deliver this Agreement, and such Party is in compliance with all
laws that relate to divs Agreement in all material respects.
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b. Purchaser's Representations andWarranties. Purchaser represents and warrants to Seller the following:

(1) License. Purchaser has the fill] right, power and audmorily to grant the License contained in
Section 8(al. Such grant of the License does not violate any law, ordinance, rule or other
governmental restriction applicable to Purchaser or the Facility and is not inconsistent with and
will not result in a breach or default under any agreement by which Purchaser is bound or that
affects the Facility.

(2) Other Agreements. Neither the execution and delivery of this Agreement by Purchaser nor the
performance by Purchaser of any of its obligations under divs Agreement conflicts with or will
result in a breach or default under any agreement or obligation to which Purchaser is a party or by
which Purchaser or the Facility is bound.

(3) Accuracv of Information. All information provided by Purchaser to Seller, as it pertains to the
Facility's physical coniiguradon, Purchaser's planned use of the Facility, and Purchaser's
estimated electricity requirements, is accurate in all material respects.

(4) Purchaser Status. Purchaser is not a public utility or a public utility holding company and is not
subject to regulation as a public utility or a public utility holding company.

No Pool Use. No electricity generated by the System will be used to heat a swimming pool.(5)

15. Svstem Damage and Insurance.

a. SvstemD2.l1l3.*Z€.

(1) Seller's Obii2ations. If the System is damaged or destroyed other Dian by PLus°chaser's negligence
or willful misconduct, Seller shall promptly repair and restore the System to its pre-existing
condition, Drovided, however, that if more Man fifty percent (50%) of the System is destroyed
during the last five (5) yeas of the Initial Term or during any Additional Term, Seller shall not be
required to restore the System, but may instead terminate this Agreement, unless Purchaser agrees
(i) to pay for the cost of such restoration of the System or (ii) to purchase the System "AS-IS" at
the greater of (A) then current fair market value of the System and (B) the sum of the amounts
described inSection 13.b(3)A)(i)(using the date of purchase to determine the appropriate Contract
Year) andSection l3.b(3lA)(iii).

(2) Purchaser's Obligations. If the Facility is damaged or destroyed by casualty of any kind or any
other occurrence other than Seller's negligence or willful misconduct, such that the operation of
die System and/or Purchaser's ability to accept the electric energy produced by the System are
materially impaired or prevented, Purchaser shall promptly repair and restore the Facility to its
pre-existing condition, provided, however, that if more than 50% of the Facility is destroyed
during the last five years of the Initial Term or during any Additional Term, Purchaser may elect
either (i) to restore the Facility or (ii) to pay the Termination Value set forth inExhibit1 and all
other costs previously accrued but unpaid under this Agreement and thereupon terminate this
Agreement.

b. InsuranceCoverage. At all times during the Term, Seller and Purchaser shall maintain the following insurance:

i. Seller's kisurance. Seller shall maintain (i) comprehensive general liability insurance with coverage of at
least $1,000,000 per occurrence and $2,000,000 annual aggregate, (ii) employer's liability insurance with
coverage of at least $1,000,000 and (iii) worker's compensation insurance as required by law.

ii. Purchaser's kisurance. Purchaser shall maintain (i) "all risk" property insurance on the System for the full
replacement cost thereof and name Seller as a loss payee, (ii) comprehensive general liability insurance
with coverage of at least $1,000,000 per occurrence and $2,000,000 annual aggregate, (iii) employe1"s
liability insurance with coverage of at least $1,000,000 and (iv) worker's compensation insurance. as
required by law.

c. Policv Provisions. All insurance policies provided hereunder shall (i) contain a provision whereby the insurer
agrees to give the party not providing the 'insurance thirty (30) days (ten (10) days in the event of non-payment of
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premiums) written notice before the insurance is cancelled, terminated or materially altered, (ii) be written on an
occurrence basis, (iii) with respect to the casualty insurance policies, name Seller as loss payee thereunder, (iv) with
respect to the liability insurance policies, include the other Party as an additional insured as its interest may appear,
(iv) include waivers of subrogation, (v) provide for primary coverage without right of contribution from any
insurance of the other Party, and (vi) be maintained with companies either rated no less than A- as to Policy
Holder's Rating in the current edition of Best's Insurance Guide or otherwise reasonably acceptable to the other

party,

d. Certificates. Within dirty (30) days after execution of this Agreement and upon the other Party's request and
annually thereafter, each Party shall deliver the other Party certificates of insurance evidencing the above required

coverage.

e. Deductibles. Unless and to the extent that a claim is covered by an indemnity set forth in this Agreement, each

Party shall be responsible for the payment of its own deductibles.

Ownership: Option to Purchase.16.

a. Ownership of Svstem. Throughout the Term, Seller shall be the legal and beneficial owner of the System at all
times, including all Environmental Attributes, and the System shall remain the personal property of Seller and shall
not attach to or be deemed a part of or fixture to, the Facility or the Premises. Each of the Seller and Purchaser
agree that die Seller is the taxOwner of the System and all tax filings and reports will be tiled in a manner consistent
with Huis Agreement. The System shall at all times retain the legal status of personal property as defined under
Article 9 of the Uniform Commercial Code. Purchaser covenants that it will use commercially reasonable efforts to
place all parties having an interest in or a mortgage, pledge, lien, charge, security interest, encumbrance or other
claim of any nature on the Facility or the Premises on notice of the ownership of the System and the legal status or
classification of the System as personal property. If there is any mortgage or fixture filing against the Premises
which could reasonably be construed as prospectively attaching to the System as a fixture of Me Premises, Purchaser
shall provide a disclaimer or release from such lienholder. If Purchaser is the fee owner of die Premises, Purchaser
consents to the filing of a disclaimer of the System as a fixture of the Premises in the office where real estate records
are customarily tiled in the jurisdiction where the Facility is located and Seiler shall provide such disclaimer to
Purchaser to file. If Purchaser is not the fee owner, Purchaser will obtain such consent from such owner. Purchaser
agrees to deliver to Seller a non-disturbance agreement in a form reasonably acceptable to Seller from the owner of
the Facility (if the Facility is leased by Purchaser), any mortgagee with a lien on the Premises, and other Persons

holding a similar interest in the Premises.

b. Option to Purchase. At the end of the sixth (6th) and tenth (10th) Contract Years and at the end of the Initial Term
and each Additional Term, so long as Purchaser is not in default under aNs Agreement, Purchaser may purchase the
System from Seller on any such date for a purchase price equal to (i) with respect to an option exercised at the end
of the sixth (6th) or tenth (lath) Contract Years or at the end of the kxitial Term, the greater of (A) the amount set
forth at such time in the Purchase Option Price schedule in Exhibit 1, and (B) the Fair Market Value of' the System,
and (ii) wide respect to an option exercised at the end of an Additional Term, the Fair Market Value of the System.
The "Fair Market Value" of the System shall be determined by mutual agreement of Purchaser and Seller,
provided however, if  Purchaser and Seller cannot agree to a Fair Market Value within thirty (30) days after
Purchaser has exercised its option, the Parties shall select a nationally recognized independent appraiser with
experience and expertise in the solar photovoltaic industry to determine the Fair Market Value of the System. Such
appraiser shall act reasonably and in good faith to determine the Fair Market Value of the System on an installed
basis and shall set forth such determination in a written opinion delivered to the Parties. The valuation made by the
appraiser shall be binding upon the Parties in the absence of fraud or manifest error. The costs of the appraisal shall
be home by the Parties equally. Purchaser must provide a notification to Seller of its intent to purchase at least
ninety (90) days and not more than one hundred eighty (180) days prior to the end of the applicableContract Year or
the Initial Term or Additional Term, as applicable, and the purchase shall be complete prior to the end of the
applicable Contract Year or' the Initial Term or Additional Term, as applicable. Upon purchase of the System,
Purchaser will assume complete responsibility for the operation and maintenance of the System and liability for the
performance of the System, and Seiler shall have no further liabilities or obligations hereunder.

Indemnification and Limitations of Liabilitv.17.

a.
General. Each Party (the"IndemnifyingParty") shall defend, indemnify and hold harmless the other Party and the
directors, officers, shareholders, partners, members, agents and employees of such other Party, and the respective
afhiiates of each thereof (collectively, the "Indemnified Parties"), from and against all loss, damage, expense,
liability and other claims, including court costs and reasonable attorneys' fees (collectively, "Liabilities") resulting
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from any third party actions relating to the breach of any representation or warranty set forth in Section 14 and from
injury to or death of persons, and damage to or loss of property to the extent caused by or a.rislmg out of the negligent
acts or omissions of, or the willful misconduct of, the Indemnifying Party (or its contractors, agents or employees) in
connection with this Agreement; provided, however, that nothing herein shall require the Indemnifying Party to
indemnify the Indemnified Party for any Liabilities to the extent caused by or arising out of the negligent acts or
omissions of, or the willful misconduct of the Indemnified Party. This Section 17(al however, shall not apply to
liability arising from any form of hazardous substances or other environmental contamination, such matters being

addressed exclusively by Section l7(cl.

b .
Notice and Participation in Third Partv Claims. The Indemnified Party shall give the Indemnifying Party written
notice with respect to any Liability asserted by a third party (a "Claim"), as soon as possible upon the receipt of
information of any possible Claim or of the commencement of such Claim. The Indemnifying Party may assume the
defense of any Claim, at its sole cost and expense, wider counsel designated by the Indemnifying Party and
reasonably satisfactory to the Indemnified Party. The Indemnified Party may, however, select separate counsel if
both Parties are defendants in the Claim and such defense of' other form of participation is not reasonably available
to the Indemnifying Party. The Indemnifying Party shall pay the reasonable attorneys' fees incurred by such
separate counsel until such time as the need for separate counsel expires. The Indemnified Party may also, at the
sole cost andexpenseof the Indemnifying Party, assume the defense of any Claim if die Indemnifying Party fails to
assume the defense of the Claim within a reasonable time. Neidaer Party shall settle any Claim covered by this
Section l7(bl unless it has obtained the prior written consent of the other Party, which consent shall not be
unreasonably withheld or delayed. The Indemnifying Party shall have no liability under this Section l7(b) for any
Claim for which such notice is not provided if that the failure to give notice prejudices die Indemnifying Party.

c.
Environmental Indemnification. Seller shall indemnify, defend and hold harmless all of Purchaser's Indemnified
Parties from and against all Liabilities arising out of or relating to the existence at, on, above, below of' near the
License Area of any Hazardous Substance (as defined in Section l7(cl(il) to the extent deposited, spilled, released or
otherwise caused by Seller or any of its contractors or agents. Purchaser shall indemnify, defend and hold harmless
all of Seller's Indemnified Parties from and against all Liabilities arising out of of' relating to the eidstence at, on,
above, below or near the Premises of any Hazardous Substance, except to the extent deposited, spilled, released of'
otherwise caused by Seller or any of its contractors or agents. Each Party shall promptly notify the other Party if it
becomes aware of any deposit, spill or release of any Hazardous Substance on or about the License Area or the

Premises generally.

i .
"Hazardous Substance" means any chemical, waste or other substance (a) which now or hereafter
becomes defined as or included in the def inition of "hazardous substances," "hazardous wastes,"
"hazardous materials," "extremely hazardous wastes," "restricted hazardous wastes," "toxic substances,"
"toxic pollutants," "pollution," "pollutants," "regulated substances," or words of similar import under any
laws pertaining to the environment, health, safety or welfare, (b) which is declared to be hazardous, toxic,
or polluting by any Governmental Authority, (c) exposure to which is now or hereafter prohibited, limited
or regulated by any Governmental Authority, (d) the storage, use, handling, disposal or release of which is
restricted or regulated by any Governmental Authority, or (e) for which remediation or cleanup is required

by any Governmental Authority.

LimitationsonLiabilitv.d.

i . No Consequential Damages. Neither Party nor its directors, officers, shareholders, partners, members,
agents and employees subcontractors or suppliers shall be liable for any indirect, special, incidental,
exemplary, or consequential loss or damage of any nature arising out of their performance or non-

performance hereunder even if advised of such.

i i . Actual Damages. Seller's aggregate liability under this Agreement arising out of or in connection with the
performance or non-performance of this Agreement shall not exceed the lesser of (A) the total payments
made by Purchaser under this Agreement as of the date that the events that first gave rise to such liability
occurred, and (B) the total of the prior twelve (12) monthly payments preceding the date that the events that
first gave rise to such liability occurred. The provisions of this Section (l7l(dl(iil shall apply whether such
liability arises in contract, tort (including negligence), strict liability or otherwise. Any action against
Seller must be brought within one (1) year airer the cause of action accrues.

ForceMaieure.18.
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a. "Force Maieure" means any event or circumstances beyond the reasonable control of and without the fault or
negligence of the Party claiming Force Maj cure. It shall include, without limitation, failure or interruption of the
production, delivery or acceptance of electricity due to: an act. of god, war (declared or undeclared); sabotage, riot;
insurrection, civil unrest or disturbance, military or guerilla action, terrorism, economic sanction or embargo, civil
strike, work stoppage, slow-down, or lock-out, explosion, tire, earthquake, abnormal weather condition or actions of
the elements; hurricane; Hood; lightning; wind; drought; the binding order of any Governmental Authority (provided
that such order has been resisted in good faith by all reasonable legal means), the failure to act on the part of any
Governmental Authority (provided that such action has been timely requested and diligently pursued); unavailability
of electricity from the utility grid, equipment, supplies or products (but not to the extent that any such availability of
any of the foregoing results from the failure of the Party claiming Force Majeure to have exercised reasonable
diligence); and failure of equipment not utilized by or under the control of the Party claiming Force Mgeure.

b. Except as otherwise expressly provided to die contrary in this Agreement, if either Party is rendered wholly or partly
unable to timely perform its obligations under divs Agreement because of a Force Majeure event, that Party shall be
excused from the performance affected by the Force Majeure event (but only to the extent so affected) and the time
for performing such excused obligations shall be extended as reasonably necessary, provided, that: (i) the Party
affected by such Force Maj cure event, as soon as reasonably practicable after obtaining knowledge of the occur*ence
of the claimed Force Majeure event, gives the other Party prompt oral notice, followed by a written notice
reasonably describing the event; (ii) the suspension of or extension of time for performance is of no greater scope
and of no longer duration than is required by the Force Majeure event, and (iii) the Party affected by such Force
Majeure event uses all reasonable efforts to mitigate or remedy its inability to perform as soon as reasonably
possible. Seller shall not be liable for any damage to the System or the Facility resulting from a Force Majeure
event. The Term shall be extended day for day for each day performance is suspended due to a Force Majeure

event.

c. Notwithstanding anything herein to the contrary, the obligation to make any payment due under divs Agreement

shall not be excused by a Force Maj cure event.

d. If a Force Majeure event continues for a period of one hundred (180) days or more within a twelve (12) month
period and prevents a material part of the performance by a Party hereunder, the Party not claiming die Force
Majeure shall have the right to terminate this Agreement without fault or further liability to either Party (except for

amounts accrued but unpaid).

19. Assignment andFinancing.

a. Assignment. This Agreement may not be assigned in whole or in part by either Party without the prior written
consent of the other Party, which consent shall not be unreasonably withheld or delayed. Notwithstanding the
foregoing, Seller may, without the prior Written consent of Purchaser, (i) assign, mortgage, pledge or otherwise
collaterally assign its interests in this Agreement to any Financing Party, (ii) directly or indirectly assign this
Agreement to an affiliate of Seller, (iii) assign this Agreement to any entity through which Seller is obtaining
financing of' capital for the System and (iv) assign this Agreement to any person succeeding to all or substantially all
of the assets of Seller (provided that Seller shall be released from liability hereunder as a result of any of the
foregoing permitted assignments only upon assumption of Seller's obligations hereunder by the assignee).
Purchaser's consent to any other assignment shall not be unreasonably withheld if Purchaser has been provided with
reasonable proof that the proposed assignee (x) has comparable experience in operating and maintaining
photovoltaic solar systems comparable to the System and providing services comparable to those contemplated by
this Agreement and (y) has the financial capability to maintain the System and provide the services contemplated by
divs Agreement in the manner required by this Agreement. This Agreement shall be binding on and inure to the

benefit of the successors and permitted assignees.

b. Financing. The Parties acknowledge that Seller may obtain construction and long-term financing or other credit
support from lenders or third parties ("Financing Parties") in connection with the installation, construction,
ownership, operation and maintenance of the System. Both Parties agree in good faith to consider and to negotiate
changes or additions to this Agreement that may be reasonably requested by the Financing Parties;provided, that
such changes do not alter the fundamental economic terms of this Agreement. The Parties also agree that Seller may
assign this Agreement to the Financing Parties as collateral, and in connection with any such assignment, Purchaser
agrees to execute a consent to assignment in customary form and reasonably acceptable to the Financing Parties.
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Coutidentialitv and Publicity.20.

a. Coniidentialitv. If either Party provides confidential information, including business plans, strategies, financial
information, proprietary, patented, licensed, copyrighted or trademarked information, and/or technical information
regarding the design, operation and maintenance of the System or of Purchaser's business ("Con'tidential
Information") to the other or, if in the course of performing under this Agreement or negotiating this Agreement a
Party leads Confidential Information regarding the facilities or plans of the other, the receiving Party shall (a)
protect the Confidential Information from disclosure to third parties wide the same degree of care accorded its own
confidential and proprietary information, and (b) refrain from using such Confidential Information, except in the
negotiation and performance of this Agreement. Notwithstanding the above, a Party may provide such Confidential
Information to its, officers, directors, members, managers, employees, agents, contractors and consultants
(collectively, "Representatives"), and affiliates, lenders, and potential assignees of this Agreement (provided and on
condition that such potential assignees be bound by a written agreement or legal obligation restricting use and
disclosure of Confidential Information), in each case whose access is reasonably necessary to the negotiation and
performance of this Agreement. Each such recipient of Confidential Information shall be informed by the Party
disclosing Contidentiai Information of its confidential nature and shall be directed to treat such information
confidentially and shall agree to abide by these provisions. In any event, each Party shall be liable (with respect to
the other Party) for any breach of this provision by any entity to whom that Party improperly discloses Confidential
Information. The terms of this Agreement (but not its execution or existence) shall be considered Confidential
Information for purposes of this Section 20(al, except as set forth in Section 20(b). All Confidential Information
shall remain the property of the disclosing Party and shall be returned to the disclosing Party or destroyed after the
receiving Party's need for it has expired or upon the request of the disclosing Party. Each Party agrees that the
disclosing Party would be irreparably injured by a breach of divs Section 20(al by the receiving Party or its
Representatives or other person to whom the receiving Party discloses Confidential Information of die disclosing
Party and that the disclosing Party may be entitled to equitable relief, including injunctive relief and specific
performance, in the event of abreachof the provision of this Section 20(al. To the fullest extent permitted by
applicable law, such remedies shall not be deemed to be the exclusive remedies for a breach of this Section 20(a),
but shall be in addition to all other remedies available at law or in equity.

b. PermittedDisclosures. Notwithstanding any other provision in this Agreement, neither Party shall be required to
hold confidential any information that (i) becomes publicly available other than through the receiving Party, (ii) is
required to be disclosed to a Governmental Authority under applicable law or pursuant to a validly issued subpoena
(but a receiving Party subject to any such requirement shall promptly notify the disclosing Party of such requirement
to the extent permitted by applicable law), (iii) is independently developed by the receiving Party of' (iv) becomes
available to the receiving Party without restriction from a diird party under no obligation of confidentiality. If
disclosure of information is required by a Governmental Audiority, the disclosing Party shall, to the extent permitted
by applicable law, notify the other Party of such required disclosure promptly upon becoming aware of such
required disclosure and shall cooperate with the other Party in efforts to limit the disclosure to the maximum extent

permitted by law.

21. Goodwill and Publicitv. Neither Party shall use any name, trade name, service mark or trademark of the odder Party in any
promotional or advertising rnaterial without the prior written consent of such other Party. The Parties shall coordinate and
cooperate with each other when making public announcements related to the execution and existence of this Agreement, and
each Party shall have the right to promptly review, comment upon and approve any publicity materials, press releases or
other public statements by the other Party dirt rel*ler to, of' that describe any aspect of, Mis Agreement. Neither Party shall
make any press release regarding or public announcement or the specific terms of this Agreement (except for tilings or other
statements or releases as may be required by applicable law) without the specific prior written consent of the other Party.
Without limiting the generality of the foregoing, all public statements must accurately reflect the rights and obligations of the
Parties under this Agreement, including the ownership of Environmental Attributes and Environmental Incentives and any

related reporting rights.

General Provisions22.

a. Choice ofLaw. Arizona law shall govern this Agreement without giving effect to conflict of laws principles.

b. Arbitration and Attornevs' Fees. Any dispute arising from or relating to this Agreement shall be arbitrated in
Phoenix, Arizona. The arbitration shall be administered by the AAA in accordance with its Comprehensive
Arbitration Rules and Procedures, and judgment on any award may be entered in any court of competent
jurisdiction. If the Parties agree, a mediator may be consulted prior to arbitration. The prevailing party in any
dispute arising out of this Agreement shall be entitled to reasonable attorneys' fees and costs.
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c. Notices. A11 notices under this Agreement shall be in writing and shall be by personal delively, facsimile
transmission, electronic mail, overnight courier, or regular, certified, or registered mail, return receipt requested, and
deemed received upon personal delivery, acknowledgment of receipt of electronic transmission, the promised
delivery date after deposit with overnight courier, or five (5) days after deposit in the mail Notices shall be sent to
the person identified in this Agreement at the addresses set forth in this Agreement of' such odder address as either
party may specify in writing. Each party shall deem a document faxed to it as an original document.

d. Survival. Provisions of this Agreement that should reasonably be considered to survive termination of this
Agreement shall survive. For the avoidance of doubt, surviving provisions shall include, without limitation,Section
it (Representations and Wananties), Section 7(h) (No Warranty), Section l5(b) (Insurance), Section 17
(Indemnification), Section 20 (Confidentiality and Publicity), Section 22(a) (Choice of Law), Section 22 (b)
(Arbitration and Attorneys' Fees),Section 22(c)(Notices),Section 22 (9)(Comparative Negligence),Section 22(h)
(Non-Dedication of Facilities), Section 22(i)(Service Contract), Section 22(k)(No Partnership) Section 22(1)(Full
Agreement, Modification, Invalidity, Counterparts, Captions) andSection 22(n)(No Third Party Beneficiaries).

e. Further Assurances. Each of the Parties hereto agree to provide such information, execute and deliver any
instruments and documents and to take such other actions as may be necessary or reasonably requested by the other
Party which are not inconsistent with the provisions of this Agreement and which do not involve the assumptions of
obligations other than those provided for in this Agreement, to give full effect to Mis Agreement arid to carry out the

intent of this Agreement.

f. Right of Waiver. Each Party, in its sole discretion, shall have the right to waive, defer or reduce any of the
requirements to which the other Party is subj act under this Agreement at any time;provided,however that neither
Party shall be deemed to have waived, deferred or reduced any such requirements unless such action is in writing
and signed by the waiving Party. No waiver will be implied by any usage of trade, course of dealing or course of
performance. A Party's exercise of any rights hereunder shall apply only to such requirements and on such
occasions as such Party may specify and shall in no event relieve the other Party of any requirements or other
obligations not so specified. No failure of either Party to enforce any term of Mis Agreement will be deemed to be a
waiver. No exercise of any right or remedy under Mis Agreement by Purchaser or Seller shall constitute a waiver of
any other right or remedy contained or provided by law. Any delay of' failure of a Party to exercise, or any partial
exercise of, its rights and remedies under this Agreement shall not operate to limit 01' otherwise affect such rights or
remedies. Any waiver of performance under dis Agreement shall be limited to the specific performance waived and
shall not, unless otherwise expressly stated in writing, constitute a continuous waiver or a waiver of future

performance.

g. ComparativeNegligence. It is the intent of the Parties that where negligence is determined to have been joint,
contributory or concurrent, each Party shall bear the proportionate cost of any Liability.

h. Non-Dedication ofFacilities. Nothing herein shall be construed as the dedication by either Party of its facilities or
equipment to the public or any part thereof Neither Party shall knowingly take any action that would subject the
other Party, or other Party's facilities or equipment, to the jurisdiction of any Governmental Authority as a public
utility or similar entity. Neither Party shall assert in any proceeding before a court or regulatory body that the other
Party is a public utility by virtue of such other Party's performance under this agreement. If Seller is reasonably
likely to become subject to regulation as a public utility, then the Parties shall use all reasonable efforts to
restructure their relationship under this Agreement in a manner that preserves their relative economic interests while
ensuring that Seller does not become subj et to any such regulation. If the Parties are unable to agree upon such
restructuring, Seller shall have the right to terminate this Agreement without further liability, and Seller shall

remove the System in accordance withSection 11of this Agreement.

i Estopnel. Either Party hereto, Mthout charge, at any time and from time to time, within five (5) business days after
receipt of a written request by the other party hereto, shall deliver a written instrument, duly executed, certifying to
such requesting party, or any other person specified by such requesting Party: (i) that this Agreement is unmodified
and in full force and effect, or if there has been any modification, that the same is in full force and effect as so
modified, and identifying any such modification, (ii) whether or not to the knowledge of' any such party there are
then evdsting any offsets or defenses in favor of such party against enforcement of any of the terms, covenants and
conditions of this Agreement and, if so, specifying the same and also whether or not to die knowledge of such party
the other party has observed and performed all of the terms, covenants and conditions on its part to be observed and
performed, and if not, specifying Dre same; and (iii) such other information as may be reasonably requested by the
requesting Party. Any written instrument given hereunder may be relied upon by the recipient of such instrument,
except to the extent the recipient has actual knowledge of facts contained in the certificate.

17Solar Services Agreement v.052709



i- Service Contract. The Parties intend this Agreement to be a "service contract" within the meaning of Section
770l(e)(3) of the Internal Revenue Code of 1986. Purchaser will not take the position on any tax return or in any
other tilings that is inconsistent with this section of the Code..

k. No Partnership. No provision of this Agreement shall be construed or represented as creating a partnership, trust,
joint venture, fiduciary or any similar relationship between die Parties. No Party is authorized to act on behalf of the
other Party, and neither shall be considered the agent of the other.

1. Full Agreement. Modification. Invalidity. Counterparts.Captions. This Agreement, together with any Exhibits,
completely and exclusively states the agreement of the parties regarding its subject matter and supersedes all prior
proposals, agreements, or other communications between the parties, oral or written, regarding its subject matter.
This Agreement may be modified only by a writing signed by both Parties. If any provision of this Agreement is
found unenforcible or invalid, such unenforceability or invalidity shall not render this Agreement unenforceable or
invalid as a whole. In such event, such provision shall be changed and interpreted so as to best accomplish die
objectives of such unenforceable or invalid provision within the limits of applicable law. This Agreement may be
executed in any number of separate counterparts and each counterpart shall be considered an original and together
shall comprise the same Agreement. The captions or headings in this Agreement are strictly for convenience and
shall not be considered in interpreting this Agreement.

m. Forward Contract. The transaction contemplated under this Agreement constitutes a "forward contract" within the
meaning of the United States Bankruptcy Code, and the Parties further acknowledge and agree that each Party is a
"forward contract merchant" within the meaning of the Untied States Bankruptcy Code.

n. No Third Partv Beneficiaries. Except as otherwise expressly provided herein, this Agreement and all rights
hereunder are intended for the sole benefit of the Parties hereto and shall not imply or create any rights on the part
of, or obligations to, any other Person.

End of Document
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2@08 Department of the Treasury
Internal Revenue Service

Instructions for Form 3468
Investment Credit

Section references are to the Internal Revenue Code unless
otherwise noted.

General Instructions
What's New

and which (a) has a normal construction period of two years or
more, and (b) it is reasonable to believethat the propertywill be
new investment credit property in the hands of the taxpayer
when it is placed in sen/ice. The placed in service requirement
does not apply to qualified progress expenditures.

Qualified progress expenditures for:
Self-constructed property means the amount that is properly

chargeable (during the tax year) to capital account with respect
to that property; or
• Non-self-constructed property means the lesser of: (a) the
amount paid (during the tax year) to another person for the
construction of the property, or (b) the amount that represents
the proportion of the overall cost to the taxpayer of the
construction by the other person which is properly attributable
to that portion of the construction which is completed during the
tax year.

For more information on qualified progress expenditures,
see section 46(d) (as in effect on November 4, 1990). For
details on qualified progress expenditures for the rehabilitation
credit, see section 47(d).

•

• At-Risk Limit for Individuals and Closely
Held Corporations

The Housing and Economic Recovery Act of 2008 allows the
rehabilitation credit to offset the alternative minimum tax for
periods after 2007.

The Tax Extenders and Alternative Minimum Tax Relief Act
of 2008 increased the rehabilitation credit for certain properties
damaged or destroyed as a result of the severe storms,
tornados, or flooding in the Midwestern disaster area.

The Energy Improvement and Extension Act of 2008:
• Added three new energy properties eligible for the energy
credit for property placed in service after October 3, 2008.
• Increased the qualified fuel cell limit from $500 per half
kilowatt capacity to $1 ,500 per half kilowatt capacity.
• Allow the energy credit to offset the alternative minimum tax
for tax years beginning after October 3, 2008.

The American Recovery and Reinvestment Act of 2009:
Added a new investment credit for qualifying advanced

energy project credit for periods after February 17, 2009.
Repealed the credit limitation for qualified small wind energy

property for periods after December 31, 2008.
• Provides an election to treat qualified facilities as energy
property for facilities placed in service after December 31, 2008.

¢

Purpose of Form
Use Form 3468 to claim the investment credit. The investment
credit consists of the rehabilitation, energy, qualifying advanced
coal project, qualifying gasification project, and qualifying
advanced energy project credits.

Investment Credit Property

The cost or basis of property for investment credit purposes
may be limited if you borrowed against the property and are
protected against loss, or if you borrowed money from a person
who is related or who has other than a creditor interest in the
business activity. The cost or basis must be reduced by the
amount of this "nonqualified nonrecourse" financing related to
the property as of the close of the tax year in which the property
is placed in service. if, at the close of a tax year following the
year property was placed in service, the nonqualified
nonrecourse financing for any property has increased or
decreased, then the credit base for the property changes
accordingly. The changes may result in an increased credit or a
recapture of the credit in the year of the change. See sections
49 and 465 for details

Recapture of Credit
•

- <»
.7

' x/ 1

9
YN

`J

Investment credit property is any depreciable or amortizable
property that qualifies for the rehabilitation credit, energy credit,
qualifying advanced coal project credit, qualifying gasification
project credit, or qualifying advanced energy project credit.

You cannot claim a credit for property that is:
Used mainly outside the United States (except for property

described in section 168(g)(4));
v Used by a governmental unit or foreign person or entity
(except for a qualified rehabilitated building leased to that unit,
person, or entity, and property used under a lease with a term
of less than 6 months),
• Used by a tax-exempt organization (other than a section 521
farmers' cooperative) unless the property is used mainly in an
unrelated trade or business or is a qualified rehabilitated
building leased by the organization,
• Used for lodging or in the furnishing of lodging (see section
50(b)(2) for exceptions); or
• Certain MACRS business property to the extent it has been
expensed under section 179 of the Internal Revenue Code.

•

Qualified Progress Expenditures

You may have to refigure the investment credit and recapture
all or a portion of it if:
• You dispose of investment credit property before the end of 5
full years after the property was placed in service (recapture
period);

You change the use of the property before the end of the
recapture period so that it no longer qualifies as investment
credit property;
• The business use of the property decreases before the end
of the recapture period so that it no longer qualifies (in whole or
in part) as investment credit property;
• Any building to which section 47(d) applies will no longer be a
qualified rehabilitated building when placed in service,

Any property to which section 48(b) applies will no longer
qualify as investment credit property when placed in service,
• Before the end of the recapture period, your proportionate
interest is reduced by more than one-third in an S corporation,
partnership (other than an electing large partnership), estate, or
trust that allocated the cost or basis of property to you for which
you claimed a credit,
• You return leased property (on which you claimed a credit) to
the lessor before the end of the recapture period,

Qualified progress expenditures are those expenditures made
before the property is placed in service and for which the
taxpayer has made an election to treat the expenditures as
progress expenditures. Qualified progress expenditure property
is any property that is being constructed by or for the taxpayer

l
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I
The US tax code is a perpetually moving target, and future rulings and code adjustments by the IRS, the courts or

Congress may alter the interpretation of the law. We endeavor to ensure that this document is up to date at the

time of printing; make sure that you have the latest copy.

Initial interpretation of the code is based on legislative language and intent, and e>dsting precedent, especially for

the commercial tax credit. Includes existing tax forms as a guide only

1 .0 -»  Released January 27, 2006

1.1 - Released March 10, 2006

1 .2 - Released May 26, 2006

2.0 - Released October 21 , 2008

3.0 - Released May 21, 2009
•

u

includes Improved explanation of acquisition vs. construction for solar equipment.

incorporates new state taxation office interpretation of commercial solar installations under the Hawaii

state tax credit.

includes new discussion of model homes.

Typographical correction in Commercial Tax Gredit Section 11, Example # 3

We do not anticipate that the IRS will issue specific regulations on the solar tax credits in the near term.

SElA will monitor this situation closely and will offer an updated version of this guide with current and

valid IRS forms if the IRS does develop rules for implementing the solar tax credit.

Reflects new legislative changes to the Hawaii state tax credit.

Reflects new information on utility eligibility for credits.

Reflects first comprehensive update of the original guide.

Broadens focus beyond Tex credits also to cover depreciation.

Adds new sections about how tax benefits are "monetized" by developers who cannot use them .

Reflects changes to the tax code as a result of the "Emergency Economic Stabilization Act" in

October 2008 .

Reflects changes to the to( code made by the "American Recover and Reinvestment Act" in

February 2009,

Adds new sections on depreciation, Treasury grants in lieu of tax credits, tax credit bonds, federal loan

guarantees, a new Investment tax credit for manufacturing facilities and answers to a list of

frequently-asked questions.

SEIA Cfulde rd Federal Tax Incentives for Solar Ena'g34 Version s o © sE1A 2009
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This manual has been prepared by Chadboume & Parke LLP and is brought to you by the mem-

bers of the Solar Energy Industries Association (SEIA). If you are not a member of SEIA, we hope

you wilt join at httb'//vvww.seia.org/cs/membershib.

Redistribution and copying of any portion of this manual are prohibited without the prior written

consent of SEIA. Although the information In the manual Is Intended to be current as of April 2009,

SEIA makes no warranty or guarantee of any kind that it is correct, complete or wholly up-to-date.

Please note that this manual is intended to provide only genera! guidance. You should not rely

upon or construe the information in this manual as legal advice, and you should not act or fail to

act based upon the information herein without first seeking professional counsel from a competent

specialist. Reliance on this manual will not prevent the Internal Revenue Service (IRS) from Impos-

ing penalties if It takes a different yew of the law. Readers are strongly urged to obtain specific

advice from a tax specialist, as the US tax code is complex. interpretations of tax law are frequently

established based on the merits of individual cases that come before the IRS, as opposed to pre-

conceived rules.

Please also note that, by providing this manual, neither SEIA nor Chadboume & Parke is provid-

ing, or intending to provide, you or any other reader of thls manual with legal advice or to establish

an attorney-client relationship with you or any other reader of this manual. To the extent you have

questions concerning any legal Issues, you should consult a lawyer. Neither SElA nor any member

of SEIA nor Chadboume 8. Parke shall be responsible for your use of this manual or for any dam-

ages resulting therefrom.
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This is an exciting time for the solar energy industry in the United States.

In October 2008, Congress passed, and the President signed, legislation that

extended the 30-percent federal solar tax credits for eight more years. In February/

2009, Congress took steps in an economic stimulus bill to increase the supply of

capital flowing into the renewable energy sector. The u.s. is poised to become the

global leader in solar energy, and the solar energy industry is protected to create

more than 440,000 jobs and unleash more than $825 billion In investment by2016,

To the Solar Energy Industry and Users:

May 21 , 2009

Several improvements to the solar Tex credits were made in the "Emergency

Economic Stabilization Aot" in October 2008: the $2,000 cap for tax credits on

residential solar electric installations was eliminated, creating a true S0-percent

residential tax credit (effective for property placed in service after December 31 ,

2008) The prohibition against utilities benefiting from the tax credit was removed

and dtemative minimum tax (AMT) filers, both businesses and individuals, are now

allowed to take the credit.

The "American Recovery and Reinvestment Act (ARRA)" in Februay 2009 made

several enhancements to the existing incentives and embraced several new policies

designed to support solar energy and other renewable energy technologies.

These changes will help address the solar fnmicing challenges caused by the weak

credit and tax equity markets. The stimulus bill authorized the U.S. Department of

Energy to guarantee repayment of loans to build new renewable energy projects.

manufacturing facilities that make components for such projects and transmission

lines. A project must start construction by September 2011 to potentially qualify

for loan guarantees. Tne stimulus also directed the U.S. Treasury to pay the cash

equivalent of the investment tax credit to owners of renewable energy projects that

are completed in 2009 or 2010 or that start construction in those yeas and are

completed by 201 e. The stimulus bill provided a new 80% tax credit for building

manufacturing facilities that make products like solar panels for the new green

economy it authorized a series of new tax credit bonds that can be issued to build

I
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To reflect these significant changes, SEIA and Chadbourne & Parke LLP revised the

SElA Solar Tax Manual In May 2009. We expect further agency guidance for new

ARRA Provisions this summer and plan to update this guide

to reflect that guidance.

This major revision of sErA's Solar Tax Manual will serve as an Important resource

as you begin your research into how to take full advantage of federal solar

incentives. This is only a starting point. This guide should not be your only

resource as you conduct your research. it Is vital that you contact a local tax

attorney for legal counsel.

I

renewable energy projects and manufacturing facilities. The lender must pay taxes

on the interest it receives, but it receives to>< credits from the federal government

that offset most or all of the income taxes that would otherwise have to be paid

on the Interest. The bill also eliminated a rule that the investment Tex credit was

subject to reduction to the extent a project benefited from tax-exempt financing or

subsidized energy financing.

Sincerely,

Rhone Reach

President

Les Nelson

Solar Thermal Division Chair

Fred Morse

Utility-Scale Solar Power Division Chair

1 © SEIA2009

t

Roger Efird

Chairman

Jeff Wolfe

Photovoltaics DivisionChair

Laura Jones

Solar Advocates Division Chair
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The U.S. government encourages Investment in new solar equipment by offering tax credits, Tex

deductions and grants. Homeowners installing solar equipment potentially qualify for a tax credit.

Businesses potentially qualify tor both a tax credit or the cash equivalent and the ability to deduct

most of the equipment cost on an accelerated basis over free years. For businesses, the subsidies

are worth roughly 56% to 58% of the cost of the equipment. For homeowners, the subsidy is

worth 30%.

The SEIA Guide to Federal Tax Incentives for Solar Energy provides detailed information

about how the incentives for both commercial and residential applications may be claimed. Key

considerations in calculating the value of federal Incentives for a solar project include:

There may be tradeoffs for developers who take advantage of tax-exempt financing or other forms

of government help that fail under the heading "subsidized energy financing." Use of these may

lead to a reduction in the federal tax Subsidies for the project. There is no longer any reduction

in tax credits or cash grants for spending on a project after 2008. However use of tax-exempt

financing will adversely affect the depreciation that can be claimed on a commercial project.

Executive Summary

Most project developers are not in a position to use the tax subsidies and must enter into

transactions to "monetize" the tax subsidies, or convert them into cash that can be used to help

pay the project cost. There are many misconceptions in the market about who is an appropriate

counterparty for such a monetization transaction. For example, passive loss and at-risk rules in the

U.S. tax code make it hard for individuals or smaller corporations to use the tax subeldles. They

are not an appropriate counterparty.

Care must be exercised when entering into transactions with schools, municipal utilities, some

electric cooperatives, government agencies, charities and other tax-exempt organizations. Solar

equipment cannot be leased to such entities and still claim the full tax subsidies. However; a

developer can sign a power contract to supply electricity to such an entity. Care should be taken

to make sure that what too in form like a power contract is in fact one in substance.

.1

•

What types of solar equipment are "eligible property" for each of the incentives;

Amount of the incentives;

Conditions for a system to meet the definition of "placed in service," which is important

because the Tex subsidies are claimed in the year that equipment goes into service;

Project timing Issues arising because the tax credits, although long-term. are still not

permanent;

The ownership structure of the project; and

The effect of rebates, state tax credits and other subsidies on the federal Tex benefits.

r
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Commercial projects that qualify for a tax credit wHo have the option during 2009 and 2010 - and

In some cases after 2010 - to forego the tax credit and receive the cash value from the U.S.

Treasury instead. This option to trade in tax credits for cash is a temporary measure meant to

help keep renewable energy development on track during 2009 and 2010 when the economy is

expected to remain weak.

This manual is organized in seven sections. The first section covers general project issues, as well

as issues that are unique to the commerced credit. The second section covers issues specific

to the residential credit. However it is recommended that readers who intend only to take the

residential credit still read through the first section on the commercial credit.

At the end of these first two sections, the guide provides workbook examples for osculating the

value of the commercial and residential tax credits under different project conditions.

The IRS has rules for treating some arrangements as leases even though they are documented to

look like power contracts.

The remaining sections address tax credit bonds. new loan guarantees that may be available for

commercial solar Droiects through the U.S. Department of Energy. a tax credit that encourages

construction of new factories to make solar panels. inverters and other components for renewable

enerqv oroiects. state tax considerations and freouentlv-asked Questions.

rives to Solar Energy Version 30 • © SEIA 2009
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5.

The commercial solar credit is 30% of the "basis" that a company has invested in "eligible property"

that is "placed in service" during the period 2006 through 2016. The commercial credit will drop

to 10% of the basis for properly put into service after December 81, 201 G, and the residential

credit will drop to zero for property put Into service after that date, unless the deadline is extended

again by Congress. A tax credit is a dollar-for-dollar reduction of the income taxes that the person

claiming the credit would otherwise have to pay the federal government.

The commercial solar tax credit is in section 48(a) (energy credit) of the U.S. tax code.

The same solar equipment that qualifies for the commercial tax credit can usually be depreciated

over five years on an accelerated basis, meaning the cost of the equipment can be deducted and

the deductions are front loaded. When a 80% tax credit is claimed, only 85% of the equipment

cost is subject to depreciation. The depreciable basis must be reduced by one half of the solar tax

credit. The special depreciation allowance for solar equipment is in section 168(e)(3)(B)(vl)G) of the

US tax code.

Section 1.

Determining what constitutes "eligible property," when it is "placed in service," and what Is the

"basis" En the property are among the keys to calculating the value of the commercial solar tax

credit, Each of these items, along with additional special considerations, are discussed in detail in

the following paragraphs.

Commercial Solar Tax Benefits in Detail

Solar equipment placed in service in 2008 and 2009 qualifies for a "depreciation bonus." The

owner can deduct half its depreciable "basis" In the equipment immediately Since only 85% of

the basis in equipment on which the 30% tax credit has been claimed can be recovered through

depreciation, the depreciation bonus allows 42.5% of the equipment cost -- half of 85% -- to be

deducted immediately. The other half Is depreciated over five years. (See section 1.6.3.)

The owner of any commercial solar project placed in service in 2009 or 2010 -- or that starts

construction during 2009 or 2010 and Is completed by 201 G -- has the option to forego the tax

credit and receive e check for the cash value from the US Treasury. The owner would qualify for

the same depreciation as if the owner claimed the tax credit. (See section 1.5.)
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The commercial solar credit may be claimed for spending on two types of equipment including

spending on Installation costs, like labor.

1.1 Eligible Property

1.1.1 Types of Eligible Property

All equipment associated with a photovoltaic or concentrating solar power system is eligible

property for the credit. The key word is "equipment," If the system includes a building. a

credit could not be claimed on the cost of the building. Roofs are sometimes replaced

when photovoltaic panels are installed on top of a building. The tax credit cannot ncmally

be claimed on the cost of the roof. Structures that hold up photovoltaic panels -- for

example, over a parking lot -- may or may not be eligible equipment. They are normally

considered part of the solar system on which the tax credit can be claimed as long as

the solar array is designed primarily with electricity generation in mind and any other use,

like providing shelter, is merely incidental. IRS regulations explain that eligible equipment

includes storage devices, power conditioning equipment and transfer equipment.

However; where batteries or other storage devices are used, the credit can only be claimed

on such devices that store solar-generated electricity and

not electricity drawn from the grid.

2

1 .1 .1 (a) Photovoltaics and Goncentrating Solar Power Plants

The commercial solar credit can only be claimed on the equipment In a solar power plant

up to the transmission stage. Thus, no credit can be claimed on a radial line or substation

to move the electricity from the power plant to the grid. The statute suggests that no credit

can be claimed at all if any electricity from the solar equipment Is used to heat a swimming

pool,

1.1 .1 (b) Solar Heating and Cooling Systems

The commercial credit can be claimed on equipment that is part of a solar heating or

cooling system, but only if at least 75% of the energy used to run the system comes from

the sun. If the energy source Is at least 75% sunlight and also relies upon an additional

s

I

"[E]quipment which uses solar energy to generate electricity, to heat or cool (or provide

hot water for use in) a structure, or to provide solar process heat, excepting property

used to generate energy for the purposes of heating a swimming pool," and

"[E]quipment which uses solar energy to illuminate the Inside of a structure using fiber-

optic distributed sunlight."
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. 1.1.3 Use of Eligible Property

1

t
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The equipment must be new to qualify for a commercial solar tax credit. The tax credit can only

be claimed by the first person to use the equipment. A company that buys a refurbished solar

installation may be able to treat it as new If the vendor has put enough money into upgrading it.

The Internal Revenue Service applies an "80-20 test" to determine whether equipment has been

so extensively modified that it is essentially a different piece of equipment. The test is A + B,

where A is the value of the used parts retuned from the original equipment and B is the cost of the

improvements. If B is more than 80% of the total A + B, then the equipment will be considered

brand new. The improvements include labor to install the equipment.

1.1 .2 Age of Eligible Property

Equipment must be used in the United States to qualify for a commercial solar tax credit. in

addition, commeroid solar tax credits cannot be claimed on equipment that is "used" by someone

who is not subject to U.S. income taxes.

Thus, "use" of the equipment by a school, municipal utility, government agency, charity or other

Sols Energy
lfldushies
AssccioEcn°

fuel source, then there must be an allocation based on the mix of energy In the year the

system Is first put Into service. (The relevant year Is the tax year of the company cldming

the credit.) For example, if 10% other energy is used in the year the system is first put

into service, then the solar tax credit can be calculated on 90% of the cost. However; a

dip in the solar energy use below 90% in any of the next four years would lead to the IRS

recapturing part of the tax credit claimed. (See section 1 .10 for more on recapture.) The

opposite is not true: an increase in the amount of solar energy used in a later year will not

allow the company to claim an additional tax credit.

All equipment associated with fiber-optic solar lighting systems qualifies, but only If put into

service during the period 2006 through 2016. Solar tube» type systems do not qualify.

1.1 .1 (c) Solar Lighting

Passive solar systems do not qualify, IRS regulations define passive solar systems as ones

that use "conductive, convective, or radiant energy transfer" The IRS gives as examples

of such systems: greenhouses, solariums, roof ponds, glazing, and mass or water Trombe

walls. In systems that include both eligible property and passive solar equipment, the credit

can only be claimed on the portion of total spending associated with the eligible property

1.1 .1 (d) Passive Solar Systems

r
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tax-exempt organization (unless the equipment is used in a taxable side business) or in some cases

by an electric cooperative will rule out a credit on the equipment. This means that solar equipment

cannot be leased to such an entity. A lessee "uses" the equipment it is leasing. However; a lease

with a term of less than sec months does not count as a "use." The credit is calculated in the year

equipment is first pin into seivlce. ineligible use of the equipment at any time during the first five

years would cause part of the tax credit claimed to be recaptured. (See section 1 .10.)

The key when dealing with such an entity is to sign a contract merely to sell it electricity Someone

who merely buys electricity from solar equipment owned by someone else is not considered to

"use" the equipment. Care should be taken to make sure the contract is not characterized by

the IRS as a lease of the solar equipment in substance even though it looks in form like a power

contract. (See sections 1.8.4 and 1.8.5 for more details and consult a tax attorney for project

specific applications.)

Electric utilities were not able to claim the tax credit on solar equipment that they own or lease

and that was put into service before February 14, 2008. lbs credit could not be claimed before

then on any solar equipment used to generate electricity that is sold at rates that are regulated on

a rate-of-return basis. Congress removed the restriction In October 2008 and made the credit

retroactive to the previous February

1 .1 .4 Original Equipment Manufacturer and Integrated Equipment

A billboard or highway warning sign does not qualify for the credit, even if powered by sunlight,

but the cost of a distinct device that generates electricity from sunlight to illuminate the sign would

qualify. Similarly, a livestock pump would not qualify, but a PV attachment designed to drive the

pump would; a careful and conken/ative allocation of cost between solar and non-solar equipment

must be made.

The credit belongs to the customer who places the equipment in service, not to the manufacturer

or integrator of the final device. The credit Is claimed by the owner of the equipment after the

equipment is placed in service. Except in rare cases, a manufacturer or vendor holding equipment

out for sale does not place it in service.

» . .
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Equipment is considered "placed In service" once It has been fully installed and delivered to the

owner and is capable of being used by the owner for its intended purpose, Ordinarily four things

must have happened for this to be true:

1.2 Placed in Service

1.2.1 General Requirements

Equipment bought off the shelf is usually assumed to be in workable condition. Solar equipment

sold in a ready-to-use state (e.g., solar-powered warning devices, pumps, etc.,) as opposed to

that which is constructed on site (as with a typical solar rooftop system) is ordinarily considered to

be placed in service Immediately upon purchase and installation.

The "placed in service" requirement is different for a taxpayer entering a new business than for a

taxpayer already in that business. In the case of someone going into a new business, the courts

have held that he or she must actually have put the equipment to use - it is not enough merely to

show it was capable of operating

1.2.2 New Businesses

1. Sea. e.g.. Piggly Wiggly Southern. Inc. v. Commissioner. 84TC739 (1985) (refrigerators Installed in new stores not In service until

the stores opened to customers); General Counsel Manczandum 37449 (March 8, 1978) (taxpayer alrwdy in the trade or business does

not have to use equipment before it Is deemed in service. unlka taxpayers entering a new business).

S ! 5'*49Y
Lr:!:"ne»
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The equipment must have been delivered and physical construction or Installation on

site must have been completed, although contractor personnel can remain at the site to

handle minor tasks like fixing punch list items.

The taxpayer must have taken legal title and control over the equipment.

The taxpayer must have the licenses and permits needed to operate it. Thus, for ex-

ample, In states where a building owner is not allowed legally to turn on a solar system

until the local utility has inspected the system and declared it safe for use, the system

is not normally in service until a letter has been received from the local utility authorizing

"parallel operation" with the grid.

Pre-operational tests must have demonstrated that the equipment can serve its In-

tended function. ("Pre-operational" means before the equipment is put to use,) Other

testing to determine whether the equipment can operate at the design capacity and to

Identify and eliminate defects can occur after the equipment Is already operating.

f
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The IRS takes the position that equipment must be in "daily operation" to be considered in sen/ice?

This is a more conservative view of the law than held by many tax lawyers. In a technical advice

memorandum In 1993, the IRS said a power plant "is considered in daily operation when it is

rotninely operating to supply power to the transmission grid for sale to customers." a (A "technical

advice memorandum" Is a ruling by the IRS national office to settle a dispute between a taxpayer

and an IRS agent on audit.)

Utility-scale power projects that will sell electricity via the grid must have been synchronized with

the grid before they are considered in service. They must be able to deliver their electricity to

market.

If a solar system is considered part of an "integrated facility," then the rest of the facility must also

be working before any part of It Is In service. An example Is a factory where the solar equipment is

the power source, but the factory is not In a position to turn out product until all three sections of

the assembly ile are fully functioning .

1.2.3 Power Plants

1.2.4 "Daily Operation" as a Condition for Meeting the Requirement

A company's "basis" is the portion of its Investment in eligible property upon which the commercial

solar tax credit can be claimed. it is normally what the taxpayer paid for the equipment, Including

the cost of Installation. Thus, for example, if equipment cost $1 00,000, the solar credit during the

period 2006 through 2016 is 80% of the tax basis of $1 oo,000, or $30,000.

1 .3 Tax Basis

interest paid during construction of larger solar projects that take more than a year to build and

cost more than $1 million Is added to the basis of the equipment.

Interest paid on loans to acquire other solar equipment and any sales and use taxes paid are

normally deducted when paid and do not add to the basis. However an election can be made

under section 266 of the tax code to fold them into the basis, in which case these expenditures

would have to be deducted over time through depreciation, but they would also enter into

calculation of the commerced solar tax credit.

2. See, e.g.; PrWate Letter Ruling 9529019 (April24, 1995) (landriN gas facility not In service for purposes of section29 credits untl it is

In -deny operation'); PLR9627022 (Apr) 9, 1996) (same statement); PLR 9831006 (April 23, 1998) (same statement).

a. See Technical Advice Memorandum 9405006 (October 16, 1993)

fo? S0lgf, Vgrslon a.0 © SEIA2009
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Nontaxable Rebates from

a State or Utility

(Note: most rebates are

taxable - see below.)

In rare cases, cash received from a state government does not

have to be reported as taxable income. An example - outside

the solar industry - is where a state reimburses a railroad for

the cost of putting tracks on an overpass so as not to block

traffic on a public highway. `lhe railroad is no better oft with

the overpass than without. It has no income in the sense of an

accession to wealth. It is rare to find such cases.

Utilities in some states pay rebates to customers as an

inducement to Install solar equipment. A rebate from a utility

should ordinarily be considered taxable, except if a rebate is

paid by a utility to a customer as an inducement to take energy

efficiency measures in connection with adwelling unit (e.g., an

apartment building). Such a rebate is exempted from Tex under

section 136 at the us Tex code, and the basls must be reduced

by the amount of the rebate.

As a general rule, all money or value received in a business

setting must be reported as income unless one can point to a

specific section of the US tax code that excludes the amount

from income.

c,.»
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The following table describes different types of Incentives and their impact on the tax basis. If

you are uncertain which category your particular rebate program falls under we urge you to get in

touch with the state or utility energy program contacts listed at www.dsireusa.org, or contact a tax

attorney for project-specific clarification.

State rebates, buydowns, grants or other incentives do not decrease the amount eligible for the

commercial solar credit if the company is required to pay federal income tax on the incentive. The

majority of Incentives represent income on which federal income taxes are paid and, therefore, do

not decrease the basis for the solar tax credit. However, there is a limited class of incentives that

are not taxable; for these incentives, the tax basis must be reduced prior to calculating the credit.

1.4 Effect of Rebates, Buydowns, Grants and Other Incentives

1 .4.1 incentives that Reduce the Tax Basis

Sol r Energy
Ind8gh-\'g$
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Taxable State or Nonprofit

Grants, Rebates, or

Buydowns

If you pay federal income tax on money received from a grant

program, you need not reduce the tax basis of your system as

long as the grant is reported as income. Most grants must be

reported as taxable Income. A company will enjoy a greater tax

advantage by claiming a rebate or grant as taxable income,

Credits Against State and

Local income Tax

State and local Income tax credits do not affect the tax basis.

Taxable Rebates or Credits

Funded by a Utility

Rebates funded by a utility are generally treated as taxable

income, and do not affect the tax basis in solar equipment.

Two things used to reduce the Tex basis for the credit before

2009. They were If the system cost is paid with help from tax-

exempt financing or "subsidized energy financing."

Tax-exempt financing involves bonds issued by a state or [old

government to borrow money for a public project or quasi-

public use. The lenders who buy the bonds do not have to

pay taxes on the interest they receive. "Subsidized energy

financing" is a government program that provides subsidized

financing for energy measures. An example Is where a state

makes direct loans to businesses at below~market rates to help

them finance solar panels.

The IRS ruled that it is not "subsidized energy financing" (see

section 1.4.3) for an investor-owned utility to make rebates on

electricity bills to homeowners who buy hot water heaters that

use renewable energy in a case where the money the utility

uses for the program comes solely from its own revenues. It

does not matter that the utility was ordered by the state public

service commission to conduct the program. A program is not

"subsidized energy financing" unless it is a government program

involving government funds.

1.4.2 Incentives that Do NotReduce the Tax Basis

P
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Taxable Rebates or Credits

Funded by a Utility.(font.)

Similarly It is not subsidized energy financing for a federal

utility like the Bonneville Power Administration or Tennessee

Valley Authority to make loans at below-market interest rates to

customers of utilities to whom BPA or the WA supplies power:

By law, the federal utility must cover its full costs through its

own revenues.

The "American Recovery and Beinvestment Act" in February

2009 eliminated the rule that use of tax-exempt or subsidized

energy financing reduces the Tex basis on which the Tex credit is

claimed. The change applies to spending on a project in 2009

or later: Therefore, if construction of a project started in 2008

but was completed later, the tax credit may not be claimed

on the portion of the construction cost that accrued In 2008

and was paid with help from tax- exempt or subsidized energy

Financing. it may be claimed on the portion of the cost incurred

in 2009.

Use of Tex-exempt financing will still cause the project to have

to be depreciated more slowly. A solar project financed with

Tex-exempt debt must be depreciated on a straight~llne basis

largely over 12 years rather than on an accelerated basis largely

over five years. Use of subsidized energy financing does not

affect how a commercial project is depreciated.

State Performance-Based

Incentives

Direct payments by a state to solar producers as an operating

subsidy never caused a reduction in tax credit basis. Operating

subsidies paid directly to a generator may be a grant, but they

are not subsidized energy financing. (this assumes that the

Incentives do not have to be redd.) The IRS has ruled on

a number of occasions that the only financial assistance that

caused a reduction in the tax credit is help paying the capital

cost of the project. It is not subsidized energy financing to

subsidize operating costs Subsidized energy financing was a

problem before 2009. It is not a problem for project costs that

are incurred on or after January 1, 2009.

`__: . .,
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Renewable Energy Credit

Sales or Requirements

Renewable energy credits or "RECs," "green tags," carbon

allowances and other saleable envircnmentd attributes awarded

for using sunlight to generate electricity have no effect on the

commercial solar credit.

Loan Guarantees The IRS said In a private letter ruling that a loan guarantee from

a federal or state agency or a utility is not "subsidized" energy

financing, even if the guarantee looks in form like a direct loan

by the government to the private party 'lite interest rate on the

loan was the same rate that a bank would charge to lend with a

federal guarantee.

The IRS ruled privately that production incentive payments

delivered by a private charity out of funds contributed by

a private utility company did not constitute "subsidized

energy 1inancing."5 However, it suggested that the program

might have been viewed as subsidized energy financing if a

government agency administered the program, even if it was

privately funded.°

Grants administered

by non-governmentd

organizations and funded

from non-governmental

funding sources

S IA
Sblor Energy
lrnlvvries
Also:iaFan°

1.4.3 Subsidized Loans and Financing

Generally borrowing money does not adversely affect the basis that a taxpayer has in his or her

solar equipment. It does not matter whether the money to pay for the equipment comes out of the

pocket of the taxpayer or is borrowed; the basis on which the Tex credit is calculated is what the

taxpayer paid for the equipment. Two exceptions to this general rule are:

For spending prior to January 1, 2009, basis had to be reduced to the extent subsi-

dized borrowing in the form of "tax-exempt financing" or "subsidized energy financing"

was used to pay the equipment cost; and

at-risk limitations could come into play to limit the credit that can be claimed in situa-

tions where the taxpayer borrows to pay the equipment cost on a nonrecourse basis,

meaning on terms where the lender has no claim against the borrower if he fails to

repay the loan. The only recourse of the lender is to foreclose on the equipment. See

section 1.4.4 for more detail.

5.

6.

Private Letter Fiuling 200202048

Private Letter Ruling asao004

l .
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The details follow.

7. In the example given by the IRS, a bank lent $3.000 to a homeowner to Install a solar hot water heater and the bank used $500

n received under a federal energy conservation program to reduce the principal amount of the loan the homeowner had to repay to

$2,500. The amount of 'subsidized energy Rnanclng" In this case was the full $3,000.

San: Ermgy
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When either tax-exempt financing or subsidized energy financing is used to pay equipment

costs that were incurred before 2009, the tax basis in the equipment must be reduced.

The basis reduction is calculated by putting the cost of the equipment in the denominator

of a fraction. The numerator is the amount of subsidized or tax-exempt financing used to

pay such costs. The fraction is the percentage reduction in the tax basis, (For example, a

system put In service before 2OOQ and financed entirely wlih tax-exempt bonds would be

ineligible for the commercial solar credit.)

1.4.3 (a) Calculation Method

ThelFls defines "tax-exempt financing" as borrowing through bonds issued by a state or

local government to finance a public or quasi-public project. The holders of such bonds

do not have to pay taxes on the Interest they receive. This means a borrower benetitlng

from such bonds does not have to pay as high an interest rate as he would otherwise.

Tax-exempt financing can usually be used only for schools, roads, hospitals and other

public facilities. However, the US tax code makes 15 exceptions where such financing can

be used for private projects that Congress felt create some public benefits (e.g. privately-

owned sewage treatment plants or sports stadiums). Smaller projects may also qualify for

financing using "small-issue" bonds.

1.4.8 (b) Tax-Exempt Financing

1 .4.3 (c) Subsidized Energy Financing

Financing The IRS defines this as "financing provided under a federal, state or local

program a principal purpose of which is to provide subsidized financing for projects

designed to conserve or produce energy." An example of such financing is where a state

offers low-interest loans directly to help pay for renewable energy projects or where the

state makes payments to a bank to buy down the interest rate on loans that the bank

makes to finance such projects.

It is important to note that the "subsidized energy financing" is thefull financing
extended under a government program, not just the cost to the government of the
subsidy The IRS took this position In regulations under the residential energy credit that
used to be on the statute books from 1977 to 19907
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Certain taxpayers may not be able to claim the full cost of eligible property as tax basis immediately

if they borrow on a nonrecourse basis to pay the cost. "Nonrecourse" means the taxpayer has

no personal liability to repay the loan, and the lender looks mainly to the project being financed

for repayment. The taxpayers subject to this rule are individuals (including individuals who own a

project through a partnership or limited liability company treated as a partnership), S corporations

and "closely-held" c corporations. A c corporation Is "closely held" if five or fewer Individuals own

more than half the stock. (the rule does not apply to publicly-held companies. It also does not

apply to a small developer that brings in an institutional investor as a partner) Such taxpayers

cannot include in the tax basis any portion of the eligible property cost paid with nonrecourse

financing when calculating their commercial solar tax credit for the year a solar project is placed in

service. For example, If a solar project cost $100,000, but $80,000 of the cost was paid with the

help of a nonrecourse loan, then the tax credit initial basis is $20,000 of the cost.

1.4.4 At-Risk Limitations on Financing

There are two key exceptions to this rule requiring a basis reduction when nonrecourse financing is

used. These exceptions should apply to most solar projects:

8. Omnibus Budget ReconciRai1on Act of 1990 - H.F1.5835 ENR

For example, if a commercial customer planning to build a $100,000 protect borrows

$80,000 and benefits from an Interest rate subsidy on the loan funded out of a state energy

program, then the basis eligible for the to>< credit would be reduced by $80,000 and the

credit would only apply to the remaining $20,000. No basis reduction is required for

spending on a project after 2008.

1.4.3 (d) Tax-Exempt or Subsidized Energy Financing and Depreciation

Use of tax-exempt or subsidized energy financing will not reduce the depreciable basis of

a project. However, If tax-exempt financing is used, the project will have to be depreciated

more slowly -- largely over 12 years on a straight-line basis.

| If the equipment financed through a nonrecourse loan would have qualified as "solar

energy property" under section 46(c)(8)(F) of the tax code before that section was

reweded in 1990, then the basis reduction is not required. (Solar equipment that

qudilies today for the commercial solar tax credit would have qualified under that sec-

tion, with the exception of solar hybrid lighting) However, this exception applies only if

no more than 75% of the cost of the equipment is paid with nonrecourse debt and the

nonrecourse debt is a level-payment loan, meaning that there is a straight-line

amortization schedule for repayment of the loan. Level debt service payments are more

interest than principal in early years and more principal than interest in later years.

I
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The at-risk rules merely affect the timing of Tex credits rather than the final amount. If part of the

cost of the eligible property cannot be included in the first year's tax credit basis due to use of

nonrecourse financing, then as the loan principal is later repaid, the taxpayer can clam a new

credit calculated on the reduction in loan principal as the tax credit basis. Additional credits can

be claimed in each year as the loan principal is repaid. No additional credits can be claimed on

interest payments.

1.5 Cash Grants in Lieu of Tax Credits

Developers of new commercial solar projects placed in service in 2009 or 2010 have the option

to take a cash payment from the U.S. Treasury for the same amount they would have been able

to claim as a commercial tax credit. This option is also available for solar projects that start

construction in 2009 or 2010 and are completed by2018. The grants will be paid within 60 days

after the project is placed in sewlce or, if later; 60 days after the owner applies for the grant. The

Treasury has no discretion whether to pay. Applications must be submitted by October 2011 .

The option is only available on commercial projects ~- not residential. Solar panels that are owned

by a solar company and used by It to supply electricity to a homeowner under a power purchase

agreement or that are leased by it to a homeowner are considered put to commercial use,

assuming the contract with the homeowner is respected for tax purposes as a power contract or

lease and is not r characterized as an installment sale of the panels to the homeowner.

Any grant pad will be subject to recapture if the solar equipment is disposed of within five years.

Only the "unvested" portion of the grant is recaptured. The grant vests at the rate of 20% a year

S I &-»ergl
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2 U A basis reduction is also not required if the nonrecourse financing is "qualified commer-

old financing." The requirements of "qualified commercial financing" are:

The money must either be borrowed from a commercial lender or through a

federal, state or local government program. A loan whose repayment is merely

guaranteed by a federal, state or local government agency will still be consid-

ered to have been made under such a program. A commercial lender must be

regularly engaged in the business of lending. The commercial lender cannot be

related to the taxpayer or be the vendor who sold the equipment or be some-

one who receives a fee tied to the taxpayer's Investment in the equipment.

The taxpayer must not acquire the solar equipment from a "related party."

The nonrecourse financing cannot be used to pay more than 80% of the cost.
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Thus, if the solar equipment is sold after It has been in use for three years, then 40% of any cash

grant paid will be recaptured. In this sense, the recapture rules are similar to what happens to the

commercial tax credit. (See section 1.10 for more on recapture.)

Congress directed the Treasury to sort out whether the recapture rates for the grant are identical

or whether they differ from the rules for the tax credit. The tax credit is also subject to recapture if

equipment is owned by a partnership Gncluding a limited liability company treated for tax purposes

as a partnership) and a partner sells his Interest or his share of partnership Income Is reduced by

more than a third. It is unclear to what extent changes at the partner level will lead to recapture of

cash grants. A grant may be spent by the partnership and never distributed to the partners, unlike

commercial tax credits that are necessarily passed through to partners and claimed by them on

their tax returns.

The Treasury will also have to decide when a project is considered to have stated construction.

It has five precedents from which to choose. Under these precedents, the earliest construction

would be considered to start is when physical assembly of major components starts at a factory

off site. The latest construction would be considered to start is when foundations start to be laid at

the site (for example, in the case of a utility-scale solar project). Site clearance or engineering work

would not count. A decision is not expected before July 2009.

Solar companies that are treated as partnerships for tax purposes and have raised money from

private equity funds may be barred from receiving any cash grants. Thls Is only a problem if the

private equity fund invests directly and not through a US "blocker" corporation. Sectlon 1603(g)

of the "American Recovery and Reinvestment Act" prohibits the Treasury from paying any grant

on a project owned by a "partnership or other pass-thru entity any partner (or other holder of an

equity or profits interest) of which" is a federal, state or local government agency or instrumentality,

a tax-exempt entity or an electric cooperative. Most private equity funds have state pension plans,

university endowments and similar entities as investors. Congress may rewrite the prohibition to

narrow it, but it would not do so before the summer or fait 2009. Also, be aware that if a blocker

corporation is owned 50% or more by a tax-exempt entity, it may itself be considered a tax-exempt

entity The issue was still under discussion with the Treasury when this edition of the manual was

completed and further guidance is expected.

1.6 Depreciation

The owner of solar equipment can depreciate, or deduct, 85% of his or her tax basis in the same

equipment on which the commercial tax credit can be claimed over five years. The deductions are

claimed on a 200% declining-balance basis, meaning the deductions are front-loaded rather than

taken in equal amounts each year over the period.

1.8.1 Asset Breakdown

I

x.SEIA
l

Solar Energy
hdvsfriea
A.ss4c1a5en'°

4



J

bi
4. SEIA

Any part of a solar project that Is considered a building is depreciated over 39 years on a straight-

line basis. Not all structures are buildings for Tex purposes. A structure is usually only considered

a building it if includes oNce or storage space or a control room.

Transmission equipment used to transmit at 69 kV or higher voltage is depreciated over 15 years

using 150%declining-balance depreciation. Other transmission and distribution equipment Is

depreciated over 20 years using 150% declining~balance depreciation. Utilities usuaity make

owners of utility-scale solar projects reimburse them for the cost of any substation upgrades, grid

Improvements and other equipment required for interconnection that the utility will own. Some

of the costs may be olassltied as "network upgrades" for regulatory purposes and the utility will

collect the cost from the generator but then repay it later with interest or transmission credits.

Any payments a generator makes for network upgrades are treated for tax purposes as a loan by

the generator to the utility and the generator is not allowed to deduct them. The generator may

also have to reimburse the utility for "direct intertie" costs that will not be redd by the utility. The

generator recovers any such payments on a straight-line basis over 20 years,

Landscaping and other site improvements, like a parking lot, are depreciated over 15 years on a

150% declining-balance basis.

Property on an Indian reservation can be depreciated more rapidly The part that would be

depreciated over We years can be depreciated over three years Instead. This only applies to

equipment placed In service by December 2009 unless the deadline is extended by Congress.

Depreciation must be rd<en more slowly to the extent tax-exempt financing is used to pay part

of the equipment cost. It is also slower for assets used predominantly outside the United States

and for any assets that are considered "tax-exempt use property," Examples of tax-exempt

use property are solar panels leased to a tax-exempt entity or a project owned in a partnership

between a private developer and a municipal utility. In the case of such a partnership, a fraction

of the project is "tax-exempt use property." The fraction is the highest share of partnership income

that the municipal utility will be allocated during the life of the partnership. Thus, if the municipal

utility starts with a 10% share of income but this increases tater to 50%, then 50% of the project

will be "tax-exempt use property" from the start.

The owner of solar equipment on which an investment credit is claimed or on which a cash grant

is paid by the Treasury can depreciate only 85% of the cost. The "basis" for depreciation must be

reduced by half the amount of the investment credit or cash grant.

1.6.2 Basis Reduction

Solar equipment placed in service In 2008 or 2009 qualifies for a 50% "depreciation bonus,"

1.6.3 Depreciation Bonus
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meaning that half the basis In the equipment can be deducted immediately. The remaining basis is

deducted normally as depreciation. Thus, the bonus the first year on the part of a solar project that

qualities for an investment credit or cash grant is 42.5% of the equipment cost. The bonus can only

be claimed on equipment that the owner was not committed to purchase before January 1, 2008.

In larger solar projects, just because a contract was sighed with someone before 2008 to build the

project does not mean the owner was committed to the project when the contract was signed. In

some cases, the owner is not considered committed until physical work started on the project at

the site. Commitment to purchase depends on the facts of the individual case.

The tax credit for commercial solar projects was increased from 10% to 30% In 2008 and it will

drop back to 10% in 2017, unless Congress votes again to extend it. What happens when a solar

energy system is installed partly in 2016, but not placed in service until 2017?

The answer is the taxpayer will probably qualify only for a 10% credit. However, it depends on

whether the project is considered to be "self constructed" or "acquired" by the taxpayer

Projects that straddle a date when Congress changed the tax subsidies for solar equipment raise

transition issues. There are potentially such issues with both tax credits and the Treasury cash

grants.

1.7 Project Timing Issues

1 . 7 . 1  T r a n s i t i o n  I s s u e s  f o r  S o m e  P r o j e c t s

1.7.1(a) Self-Constructed Projects

For the purposes of evaluating transition issues, a project is considered "self constructed"

when:

in cases where a project is considered self constructed, a 30% tax credit can only be

claimed on the percentage of construction work done during the period 2006 through

2016. However that assumes that the project will be completed in 2016. If work starts

during 2016, but is not completed until2017, then the taxpayer will get only a 10% credit

unless he elects to claim credits on a "progress payments basis" or unless Congress

emends the deadline to qualify for the 80% credit. (See section 7.2 under the commercial

credit discussion for a discussion about progress expenditures.) it does not matter when

"stick built" for a taxpayer by a construction contractor - at least in most cases where

the taxpayer retains control over the design.

it is assembled and Installed by the taqaayen or
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the construction contractor is actually paid. Thus, there is no advantage to paying the

contractor is 2016 for work that will be done in 2017. Where work started in 2005 and

finished in 2006, part of the cost of the project qualified for e 30% credit -- the part of the

work completed during 2006. The portion of the project completed In 2005 qualified for a

10% credit.

1.7.1 (b) Acquired Projects

A project is considered "acquired" when property ready for use is purchased ready for use

without any associated construction or assembly delay.

If the taxpayer "acquires" the solar equipment rather than self constructs it, then a 30%

credit can only be claimed if the property is both acquired and placed in service during

the period 2006 through 2016. Thus, for example, If a taxpayer signs a contract to buy

photovoltaic property in 2016, but ft Is not delivered or ready for use until 2017, then only a

10% energy credit can be claimed.

Treasury cash grants are paid on solar equipment that is placed in service in 2009 or 2010 or on

which construction starts In 2009 or 2010 and is completed by 201 B. It does not matter that the

equipment was ordered or largely installed before zoos. The key is when it was placed In service.

1.1.2 Progress Expenditures

The commerced solar tax credit is ordinarily claimed in full In the year that eligible property is put

into service. However, a taxpayer can elect to claim a commercial solar tax credit on his or her

construction progress payments in situations where the eligible property is expected to take at

least two years to build.

This could become relevant In cases where works starts on a project In 2016 when there is still a

80% commercial solar tax credit, but it will not be completed until after the credit has reverted to

10%. The 30% credit could be claimed on construction progress payments during 201 e.

Some developers of utility-scde solar projects that will take at least two years to construct and

that are expected to get undenvay by2010 also plan to take tax credits on construction progress

payments and then pay back the amount of tax credits claimed and take a cash payment from the

Treasury within ea days after the project is placed in service. This would provide

a time-value benefit.

The amount the taxpayer is considered to have paid toward construction in any year depends on a

number of complicated rules.

The taxpayer must first determine whether a project is "self constructed" or "non-self constructed."
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The progress expenditure rules use a much tighter definition of self construction than the transition

rules do. That is, while most stick-built projects are considered self constructed for purposes of

the transition rules, few projects are considered self constructed for progress payments purposes.

To be self constructed for progress payments purposes, the taxpayer must expect to spend

more than half the construction expenditures on wages for the taxpayers own employees and on

materials that they will Install. This test is applied to each unit of property. A single project may

consist of more than one unit. For example, each turbine, boiler and other large component at a

power plant is probably considered a separate unit of property.

Spending on non-self-constructed property counts only when amounts are actually paid to a third

party and, even then, one can only count the spending in a year "to the extent [it is] attributable to

progress made in construction ..." The leis regulations say, "Progress will generally be measured

In terms of the manufacturer's incurred cost, as a fraction of the anticipated cost ...."

More spending counts earlier in time as progress payments for self-constructed property. The

rule for self-constructed property is that spending counts when the amount "accrues," meaning

when the taxpayer is legally obligated to make the payment and the amount is known. However,

spending on components comes under a speclalrule. it cannot be counted before the

components are built at the factory (in the case of components that are specially designed for a

project), or when they are delivered to the site (in the case of other components that would be

"economically impractical to remove" after delivery), or when they are physically attached to the

project Gn the case of any reraning components).

Subtleties associated with specific ownership structures that affect the commercial solar tax credit

are discussed In the following paragraphs.

1.8 Project Ownership Considerations

Commercial solar tax credits and depreciation are claimed by the owner of eligible properly Any

owner that cannot use these tax incentives because he does not pay enough in taxes should

explore one of several options:

Take the cash value of the tax credit from the U.S. Treasury and finance the rest of the

project with debt, perhaps with the help of a federal loan guarantee, to the extent the

project will generate enough cash to cover the debt service. However; this will leave the

project owner with "stranded" depreciation that he may not be able to use eiriciently.

The depreciation can be carried forward for up to 20 years and used when the project

starts generating income. The depreciation will not have as great a time value as if the

depreciation deductions could be used immediately

Ives
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In a sale-leaseback, the developer sells the project to an institutional equity investor who can use

the tax credits and depreciation on the project and then leases it back. The lessor claims the tax

credits and depreciation. If the parties choose to receive cash from the Treasury in lieu of the tax

credit, then the cash payment will go the lessor If the sale-leaseback occurs within three months

after the project is originally pieced in service. It will go the developer if the sale-leaseback occurs

more then three months after the project is originally placed in service. The terms of the lease

financing will be less generous if the payment goes to the developer.

1.8.1 Sale-Leasebacks

The lease should not run longer than 80% of the expected life and value of the project.

The developer can have one or more options to renew the lease, but the options should be at

market rent determined at renewal. Any options to renew at a fixed rent count as part of the

original lease term for purposes of testing whether the lease term is too long. The lease back

must be to the same legal entity that placed the project in service.

In larger projects that take some time to construct and that are financed by borrowing the

construction funds from a bank, the lessor commits at the start of construction to buy the project

after construction is completed. The closing on the sale-leasebaok must occur within three

months after the project is put into sewlce, or the lessor cannot claim any commercial solar tax

Solar Er-=fs1
Industries
Associorlon°

Do a "tax equity deal" to try to get value for the depreciation (and the tax oredlt if the

developer chooses to claim It rather than take the cash value from the Treasury Any

tax equity deal might take one of four forms.

Sell the pro}ect to another company that can use the tax benefits and lease it

back, thereby sharing indirectly in the tax subsidies in the form of reduced rent

for use of the equipment.

Bring In an institutional equity investor that can use the tax benefits as a part-

ner to own the project in a so-called "flip" partnership and diocate 99% of the

tax subsidies to the institutional investor In exchange for the capita! to build the

project.

Do an "inverted pa'ss~through lease" where the developer leases the project to a

tax equity investor and elects to pass through the commercial tax credit or cash

payment from the Treasury to the tax equity investor.

Let someone else own the project and just buy the etectrioity under a long-term

contract.
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credits. (It would still be able to claim depreciation.) If cash wm be paid by the Treasury In place

of tax credits, the cash payment would have already been made to the developer and there would

not be any recapture of the payment by the U.S. government. (See section 1.10.) The lessee

will have a taxable gain on the sale if it charges the lessor more for the project than the lessor just

paid to construct the project. However, the lessor must not pay more than the fair market value of

the project. Commercial solar tax credits can only be claimed on new equipment. A special rule

preserves the status of the equipment as new as long as it is sold and leased back within three

months.

The lessor In a sale~Ieaseback cm elect to leave the tax credit or Treasury cash payment with the

lessee and claim only the tax depreciation on the project. The lessor must otherwise qualify for the

tax credit. Thus, for example, the election cannot be made by a foreign lessor unless at least 50%

cf the gross rents are subject to U.S. income taxes.

A taxpayer must usually reduce his tax basis for depreciation by one half the solar tax credit. Thus,

where a 30% credit is claimed, only 85% of the equipment cost can be depreciated. However, in

a case where the project is sold and leased back and the lessor elects to leave the tax credit or

Treasury cash grant with the lessee, then the lessor can claim depreciation on the full cost of the

project without any basis reduction. However, the lessee would have to report half the credit it

claims or cash grant it receives as taxable income over a fee-year period?

Another way for a developer to get value for tax subsidies it cannot use Is to bring an institutional

equity investor in es a partner to own the project and pay part of the capital cost. The project is

owned by a partnership of the developer and the institutional investor The partnership allocates

he% of the economic returns to the investor until the investor reaches a target internal rate at

return, after which the investor's interest in the project drops as low as 4.95% and the developer's

interest increases automatically to Q5.5%. The developer has an option at that point to buy out

the investor for the fair market value of its remaining 4.95% interest. In some transactions, cash is

distributed 100% to the developer until the developer gets back any capital it has invested in the

project. After that, cash follows other partnership items and is distributed 99% to the investor

until the flip.

1.8.2 Partnership Flips

9. Most lessors ale corpora'dons. It Is had for an lrldivldud or other 'non4.:orpcrate" lessor to claim commerced solar tax credits.

Such a lessor can claim tax credits only In two situations. One is Mae he or she manufactured the equipment. The other Is where the

emouni of business expense deductions the lessor can claim In the inst 12 months in connection with the equipment is more then 15%

of the rent he or she hams during the same period. An ea<ample of a business expense deduction Is wages paid to employees. The

lease would also have to have term less than half the 'class life' of the equipment. Thus. the lease in e solar project with a r\on-corpo-

rate lessor would have to be shorter than sh( years.

1

rsfon

I

SEIA So Ere y
z~»a§°§l.-¢,'°
A:so¢ioKon*



I

21s ..
. . . . ,

SEIA

In a partnership, the investor must come into the deal before the solar project is placed In service

(unlike a sale-Ieaseback where the Investor has up to three months after

the In-service date to invest).'°

Even though the parties intend to allocate 99% of the tax benefits to the investor, the investor

may not be able to absorb that much of the tax subsidy in fact due to partnership accounting

rules. Anyone using a partnership flip structure should be careful to model the transaction, paying

particular attention to the "capital account" and "outside basis" of the investor as these determine

its capacity to absorb tax benefits. They are a function partly of how much the investor invests in

relation to the to)< benefits.

Commercial solar tax credits must be shared among partners In the same ratio that they share in

Income for the year the project is placed in service.

It does not matter whether the partnership actually has any income that year (Most solar projects

show tax losses for the first three to four years.) However, care must be exercised when switching

the ratio for sharing Income before the partnership turns tax positive. For example, suppose there

are two partners -- A and B -- who agree to allocate 99% of income to B for the first three years

in order to get B 99% of the solar credits and then share everything 50-50 from year four onward.

If the partnership has tax losses in each of the first three years, the lBS may argue on audit that the

99-1 sharing ratio for income that was used In year one to give the investor Qe% of the solar tax

credit Is illusory. For that reason, it is important to hold the sharing ratio used in year one in place

at least until a full year when the partnership has income.

The flip should not occur until at least five years after the project is put In service. Otherwise, part

of the solar tax credit may be recaptured. The credit takes fee years to vest fully. (See section

1.10 on credit recapture for a more detailed discussion.)

it Is not clear whether a shift in partner sharing ratios will lead to recapture of any cash payment

made to the partnership by the Treasury. Guidance is not expected from the Treasury until July

2009 at the earliest.

In an Inverted lease, the developer owns the solar project, but leases it 'to an Investor. The

investor as lessee holds a power contract to sell the electricity to an off-taker it takes in revenue

from electricity sales and uses It to pay rent to the developer as lesson The developer makes an

election to allow the lessee to claim the commerclai solar credit.

1.8.3 Inverted Pass-Through Leases

lo. If the partier take a cash payment from the Treasury in place of the tax credit, then the Ade-Ieaseback can be done more than

three months after the project goes into sewlce, but the cash payment wuutd remen with the devdopa:
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The developer keeps the tax depreciation and uses it to shelter the rents from income taxes. The

investor as lessee claims the commercial tax credit and deductions for rent that may mirror the

depreciation that It would have received as owner. it pays an additional amount as prepaid rent for

the tax benefits.

The main attraction to the developer is It gets back the project at the end of the lease without

having to pay anything for it. The lease might run as short as six or seven years. However, it is

unclear how much continuing currency the structure will have after the economic stimulus bill in

February 2009 given that the government is now monetizing tax credits. If It has continuing utility it

Is because tax equity investors have been pawns $1 .21 per dollar of tax credit under the structure.

The tax equity pays more than 1oc¢ on the dollar because it can deduct the amount it pays for the

tax benefits as rent.

The structure can get very complicated. In some versions, the developer retains an interest as

the managing member of the lessee and, instead of having the investor pay for the tax credits as

prepaid rent, the developer makes a capital contribution to the lessee that the lessee contributes,

in turn, to a lessor entity that Is owned 51 % by the developer and 49% by the lessee.

A lessor who elects to allow the investor as lessee to claim the commercial Tex credit does not

have to reduce its depreciable basis by half the credit. However; the investor must report half the

credit as income spread ratably over five years.

Another alternative for a company that cannot use the Tex subsidies is simply to buy the electricity

from the project under a long-term contract from someone else who owns the project and can use

the tax subsidies. Some states have retail sale restrictions that bar anyone other than a regulated

utility from supplying electricity at retail. It would be a good Idea to Iimlt the tem of the power

contract so that it does not run longer than 80% of the expected life and value of the protect.

The power purchaser can have options to renew the contract, but the electricity price should be

reset to the current market level at time of renewal. The power purchaser can have an option to

purchase the project at the end of term, but it would be best it the option were at market value

determined at time of exercise rather than a fixed price.

1.8.4 Power Contracts

in some larger solar projects, particularly where electricity is sold to a municipal utility or electric

cooperative, a developer may suggest that the purchaser of the electricity prepay for a large share

of the electricity to be delivered over the contract term. The prepayment can be used to help pay

the project cost. it does not have to be reported immediately as taxable income by the developer;

1.8.5 Prepaid Service Contracts
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The parties must be careful to ensure the prepayment is only for electricity and not for anything

else like capacity or renewable energy credits. They should state in the contract that they Intend it

to be treated as a "service contract" within the meaning of section 7701 (e)(3) of the U.S. tax code.

The contract should be drafted to avoid four "foot faults." Transactions involving prepaid sen/ice

contracts are complicated. Anyone planning to use the structure should get help from competent

tax counsel.

provided the power contract is properly structured. The prepayment ts reported as Income over

the period the electricity is dettvered. The developer cannot report the income any more rapidly for

book purposes.

The structure has two man attractions. One is that the developer raises part of the capital for the

project. The prepayment is economically equivalent to soft debt that the developer repays over

time by delivering electricity in kind. The attraction to a municipal utility or electric cooperative is

that it is a way to come as close to ownership of a project as possible while still allowing the project

to benefit from federal tax subsidies. The municipal utility or co-op is usually offered a discount

on the electricity price by the developer in exchange for making the prepayment. it may raise the

prepayment by issuing to><-exempt debt or borrowing on special terms through the Rural Utilities

Service or other co-op lenders.

Solar equipment owned or leased by a regulated utlilty did not qualify for commercial solar tax

credits before February 14, 2008. Commercial credits could be claimed on "public utility property"

before that date. A solar project is "public utility property' if the rates for the sale of electricity from

the project are regulated on a rate-of-retum basis. Congress dropped the restriction In October

2G08 retroactively to the preceding February.

The commercial tax credit or Treasury cash payment can be claimed on solar equipment installed

as part of a model home retained for a period by a homebuilder if the homebuilder can make

the case that the home had been "placed in service" for tax purposes .- the same test used to

determine whether a homebuilder can depreciate the house. However this is unlikely to be the

optimal Tex treatment. Practically. If the home was retained for fewer than five years, some portion

ofthe credit or cash payment would not have vested with the homebuilder and would therefore be

recaptured. (See section 1.10;)

1.8.6 Regulated Utilities

1.8.7 Model Homes
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It is hard for individuals, S corporations and oiosely-held o corporations to make full use of the

solar credits and depreciation on commercial solar projects. For this reason, they are hot usually

appropriate investors for a developer to bring Into a deal in the hope of bartering tax benefits the

developer cannot to use to an investor in exchange for capital to build the project. A corporation Is

"closely held" if five or fewer Individuals own more than half the stock.

The passive loss rules limit the ability of such an Investor to use both tax credits and depreciation.

"At-risk" rules are a second hurdle. The at-risk limits on the use of tax credits are different from

the at-risk limits on the use of depreciation. The at-risk limits for tax credits were discussed earlier

in section 1.4.4. The at-risk rules for depreciation limit such an investor to claiming an amount

of depreciation equal to the amount the investor has at risk In the project -- basically the amount

of equity he or she has invested plus any debt at the project level whose repayment has been

guaranteed by the investor. Developers would do better to look for more widely-held corporations

as investors, since they are not subject to either set of passive loss or at-risk restrictions.

Unless such an Investor is Involved personally in operating the project, he or she will be considered

to have made a passive investment. The investor will end up only able to use the Tex benefits as

shelter against taxes on Income from other passive solar investments, and possibly even just from

the particular project.

1.8.8 Passive Loss and At-Risk Restrictions

A corporation must calculate both its regular income taxes at a 35% rate and its "alternative

minimum taxes" at a 20% rate but on a broader definition of taxable income and pay essentially

whichever amount is greater. Tne commercial solar credit could not be used before 2009 to

reduce a taxpayer's regular income taxes by more than 75%, or below the level the alternative

minimum tax (AMT) kicked in." Therefore, companies that paid the minimum tax were unable

to use solar tax credits - at least in the year they paid the AMT. The credits could be carried to

another tax year. These limits were limits not only on use of commercial solar tax credits, but also .

on most other "business credits." Thus, the commercial solar tax credits in combination with other

business credits could not reduce a taxpayer's tax liability in a given year below the AMT floor.

The law changed in October 2008. The solar credit can now be used to offset minimum taxes in

Tex years starting after October 8, 2008.

1 .9 Applying the Credit to Taxes

1.9.1 Alternative Minimum Tax and Floor

11. A corporation must pay. essentials whld1e~er amount Is greater - its regular Income taxes at a85% role. or its 'alternative mlnl-

mum to<es" at a 20% rate. but on a broader definition of taxable income.
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Thus, for example, if a corporation has a tax year that ends on November ea, it would be able to

use credits against minimum taxes for solar equipment placed in service on or after December

t, 2008. Most U.S. companies use a calendar tax year. `IT1ey will benefit starting with solar

equipment put into service in 2009. A Tex credit earned in 2009 can be carried back to an earlier

year and used against AMT liability in that yean However the reverse is not also true: tax credits

that went unused in 2008 because a company was on AMT cannot be used

to reduce AMT in 2009.

A commercial solar to credit that a taxpayer cannot use can be carried back one year and forward

20 years. In general, a 80% credit cannot be carried back to a period when the credit was only

10%. However the full 30% credit can be carried forward. If a taxpayer ends up carrying unused

solar credits forward for 20 years and is still unable to use them, then the unused credit can be

deducted in the year after the carryforward period ends. However only half the credit can be

deducted. The rest is lost.

1.9.2 Garryback and Carryforward of Tax Benefits

Unused depreciation can be carried back two years and forward for 20 years. However; the

economic stimulus bill allows small businesses to carry book any unused net operating loss in

2008 as far back as five years and get a refund of any taxes paid during that period. Unused

depreciation deductions would be part of the company's net operating loss. (If the company uses

a different tax year than the calendar Vein then it can choose as its 2008 net operating loss to

carry back either its loss in its tax year that ended in 2008 or the loss in its tax year that started in

calendar year 2008.) A company would have to have gross receipts of $15 million or less In the

loss year to take advantage of this provision.

Although the credit is usually claimed in full in the year the solar project is put in service,

commercial Tex credits "vest" over five years at the rate of 20% a year. This means that if

something happens to solar equipment in the four years after the equipment is put into service

that would have prevented the taxpayer from claiming the credit had it happened at the start,

then the "unvested" part of the credit will be recaptured pad back to the IRS). For example, the

unvested credit will be recaptured if the taxpayer sells the solar equipment or leases it for use by a

government agency.

1 .10 Recapture of Credit Taken in Prior Years

1.10.1 General Recapture Rules

Solar Energy
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A taxpayer should td<e the potential for recapture into account when considering whether to sell-

solar equipment on which tax credits have been claimed before the recapture period has expired.

The unvested portion of the credit will have to be reported as income in the year the recapture

event occurs. The taxpayer can add back to his depreciable basis half the recapture income

reported In the recapture year. The amount added back to the depreciable basis can be deducted

over time as additional depreciation if the taxpayer continues to own the project. If the recapture

event is a sale of the project, then the taxpayer will have less gain to report from the Ade because

of the upward tax basis adjustment. The taxpayer will also have a potential mismatch in tax rates,

Recapture income is ordinary income. Gain from a Ade in many cases will be capital gain. The

combination of credit recapture and the upward basis adjustment has the effect of converting

income from capital gain into ordinary income.

Taxpayers covered by the at-risk rules should be careful not to increase the amount of nonrecourse

debt secured by the project in a later year as that could lead to recapture of a commercial solar

credit claimed earlier Also, a credit will be recaptured to the extent that principal repayments

fall short, at the end of any tax year, of the nonrecourse principal that would have had to be

repaid by then under a level-payment loan. "Level payment" for this purpose means straight-line

amortization of debt service over the term of the loan or, if shorten the "class life" of the equipment.

Most solar equipment has a class life of 12 years.

(Please note that these considerations apply only to projects not covered under the exemptions

under section 1 .4.4.)

1.10.2 Recapture Rules for Nonrecourse Financed Projects

Partners face an added risk of recapture of the commercial credit.

1.10.3 Recapture Rules for Partnerships

For example, suppose there are two partners ..-. A and B .-. who agree to allocate 99% of taxable

Income to B initially in order to allocate 99% of the solar tax credit to B. The project is placed in

service in year one. B claims 99% of the credit In year one. Starting in year four, the allocations

change to 50-50. B would suffer recapture of part of the solar tax credit when the sharing

ratio shifts.

There will be recapture of a portion of B's unvested credits if B's share of taxable income during the

next four years after the project is put in service drops to less than two thirds of his ratio in the first

year. Thus, B's ratio could drop to 70% without any recapture, but a drop to 50% would trigger

recapture of roughly half of B's unvested credits in year four when the shift occurs. Once B has

suffered any recapture, then another shift will not cause any further recapture, unless the drop is to
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Any cash payment made by the Treasury Is expected to be subject to recapture in the same

circumstances as the commercial solar credit, with one exception. It Le unclear whether a sale

of a partner interest or shift In the ratio in which partners share In partnership income will trigger

recapture. The Treasury Is not expected to issue guidance before July 2009.

For the purpose of calculating depreciation on a commercial solar system, the tax basis for

depreciation is a distinct value - separate from the tax credit basis. The depreciable basis that

the taxpayer claims for the solar equipment must be reduced by 50% of the tax credit or Treasury

cash grant. For example, if a 30% credit Is claimed on a commercial solar energy system that cost

$100,000, then the owner will have a depreciable basis in the equipment of $100,000 - (50% x

$30,000) = $85,000. The depreciable basis is also used to calculate taxable gain or loss when the

solar panel is later resold.

less than one third of the share B had in taxable income in the year the project went into service.

1.10.4 Recapture of Treasury Cash Payments

1.11 Impact of Credits and Cash Grants on Depreciation

However; a corporation ignores the downward basis adjustment for purposes of calculating its

"earnings and profits." Distributions by a corporation to its shareholders are dividends to the

extent of the "earnings and profits" of the corporation. Earnings and profits are a form of net

income. Thus, gross earnings are reduced by depreciation -- among other things -- to arrive at

earnings and profits, but the depreciation subtracted in arriving at earnings and profits would be

depreciation on the full basis of $100,000 in the example, notwithstanding the fact that a solar tax

credit was claimed.

There is no basis adjustment where the owner of solar equipment leases it to someone else

and elects to let to the lessee claim the solar tax credit. (See section 1.8.1 on sale-leasebecks.)

However, the lessee must report taxable income equivalent to the basis adjustment. The income is

spread over five years.

1 .12 Claiming the Credit or Cash Grant and IRS Forms

Business energy credits are claimed by attaching a Form 3468 to the's tax return. This form is

available from the IRS website at wvwv.irs.gov. The Treasury is expected to explain soon how and

where to apply for a cash payment In lieu of the tax credit.

So! Er-ergy
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2009 Tax Basis
.

.. . u. . u .....
' ~.~\.:5.81

(The purchase and installation are both fully qualified under the credit.)

$100,000 x30%
uU " u. .

. .

(The full tax credit basis is multiplied by the 2008 'fax credit.)

%4
.

xu H$100,000 - (00,000. . ....1..\ . . \

u n. . . . . .

. 4.- .1 .
.

(The depreciable basis must be reduced by half to reflect the tax credit.)
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.. ' .>w:.
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(The purchase and installation are both fully qualified.)
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t2017 Tax Qredlt
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.$100,000 x 10%. . . . . . .........n $
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9,4066

(The credit is claimed in the year equipment Is placed in service.)
...H
. . .

BasisDepreciable- ..u --H ...

5
: - . \ . u "H.. .
.

\ s190,009 ($10,000x 44)
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n
.

.:°. $ 95,000
. n  . .

\4

.

(The depreciable basis must be reduced by half to reflect the tax credit.)

Company A pays $100.000, Including on labor and equipment, to install a photovoltaic system on

its corporate headquarters. The panels are purchased in 2008 and installed En 2009.

Company A acquires and pays for a pre-integrated, fully-designed and ready-to-run piece of

solar equipment In 2016, but does not receive deliver/ until 2017. Assume the solar credit is not

extended at a 30% rate by Congress.

Example 1 - The Basic Commercial Credit

1.13 Commercial Solar Tax Credit Examples

Example 2 - Ctommercial Credit Where Work Straddles Window Period

2009

SEIA
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2016 Tax Basis
. n .

. 1
- 2-=='=*~;."

. :¢=f=?E*1=5 .» :8:~=-'
TI,

be: $  `4 0 0»;s¢» ::

2017 Tax Basis $ 10,000,000 x 60% : $6,000,000

be it{The p(QjqQ§.QQ3t;mg§§b.e.,.§31Q9§'4éQ..4 .I¥¥§§r1.tl1e;1Q*49;yQen§;-..:was
"" "1.=I.§,~,.~ "93==E"£E'-l=" -:a~,_8_z ;/:a....:2: ,*:; »=q'- L # " [  " ` " `

2016 Tax Credit S 4,000,000 x 80% =: $ 1,200,000

Tax"";0§§€§61?, . I= ; ~ 5 ; : . = $800,000

Total Gredit : $ 1,800,000
v : ; '

1 : . ;
w(Fha ahé i Company G mils h§V9,é.

8 » :Lrffi ffiféaliie
§a9n1ex3i§;b¢1s;is, =

Créditél)€:ien.t=ta>§pk;und3tT;t<5

Depreciable Basis $10,000,000 - ($1,800,ooo x 1/2) = $ 9,100,000

f Ag. -" .:.d i t s )muéfibe .rgducéd by héifihé -.=.~

...\..= .;...$::..'

(The purchase and installation are both fully qualified under the credit.)

2009 Tax Credit
u u.. n"

. . . . ¢ . n .\ $1

!:.__:::!\:Z==~-z'~~~
...... ~_ . : : - . .

..81,999
(The full tax credit basis ts multiplied by the credit.)

Am : L :Re9f\.ii?t_§4.t<1,.._..... $ . -.= $12,000 ; .

(As in section 8.1, the credits "vest" over 5 years. the credits here have only vested In 2009,

20010, and 2011. Since two of the five years are missing, 40% of the credit is subject to

recapture. Company A will have to report this "recapture income" as paN of its ordinary

income stemming from the sale to B.)
~1\_-__:.:8 '=\»

SEIA
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Company C hires a construction contractor to build a $10,000,000 multi-megawatt concentrating

solar power facility. Forty percent of the construction work is completed In 2016, and the

remaining 60% in 2017, at which time the project is put into use. Company G qualifies for a 30%

credit on $4,000,000 and a 10% credit on $6,000,000. c has a Tex basis of $9,100,000 in the

project for depreciation purposes. This assumes that Congress does not extend the credit at a

30% rate and that the project has a long enough construction period to be able to claim credits on

a progress payments basis.

Company A pays $100.000, including labor and equipment, to install a photovoltaic system on its

corporate headquarters. The panels are purchased in 2008 and installed in 2009. the system Is

sold in 2012 to Company B. Company A must recapture the unvested portion of the energy credit

that ft claimed in 2009. The unvested portion is 40%.

Example 4 - Commercial Credit with Sale and Recapture

Example a - Gommercial Credit with Progress Payments

Saker Ef~=f9y
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'Effie Test State

I, HARRIET SMITH WINDSOR, SECRETARY OF STATE OF THF STATE OF

DELAWARE, DO HEREBY CERTIFY THE ATTACHED 15 A TRUE AND CORRECT

COPY OF Tab RESTATED CERTIFICATE OF "SOLARCITY CORPORATION",

FILED IN THIS OFFICE ON THE TWENTY-.E].'G_HT_H DAY OF OCTOBER, A.D.

2008, AT 12:23 O'CLOCK P.M.

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO THE

NEW CASTLE CQUNTY RECORDER OF DEEDS-
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Harriet Smith Windsor,Secretary of State
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. State of Dlelawaze
Secnatay of State

Division o Caucporations
Delivered 12:29 PM 10/28/2008

Fem: 12:23 PM 10/28/2008
SRV 081071748 _ 4178758 ms

FIFTH AMENDED AND RESTATED
CERTIFICATE OF INCORPORATION

OF

SOLARCITY CORPORATION

The undersigned, Lyndon Rive, hereby certifies that:

1. He is the duly elected Chief  Executive Off icer and President of  SolarCity
Corporation, a Delaware corporation.

2. The Certificate of Incorporation of this corporation was originally filed with the
Secretary of State of Delaware on June 21, 2006, an Amended and Restated Certificate of
Incorporation was filed with the Secretary of State of Delaware on July 6, 2006; a Second Amended
and Restated Certificate of Incorporation was filed with the Secretary of State of Delaware on
April 9, 2007; a Third Amended and Restated Certificate of Incorporation was filed with the
Secretary of State of Delaware on August 7, 2007; and a Fourth Amended and Restated Certificate
of Incorporation was filed with the Secretary of State of Delaware on March 14, 2008.

. 3. The Certificate of Incorporation of this corporation shall be further amended and
restated to read in full as follows: .

ARTICLE I

The name of this corporation is SolarCity Corporation (the "Corporation").

ARTICLE n

The address of the Corporation's registered office in the State of Delaware is 2711
Centerville Road, Suite 400, Wilmington, County of New Castle, Delaware 19808. The name of its
registered agent at such address is Corporation Service Company.

ARTICLE 111

The purpose of the Corporation is to engage in any lawful act or activ ity [Br which
corporations may be organized under the General Corporation Law of Delaware.

ARTICLE Iv

(A) Classes of Stock. The Corporation is authorized to issue two classes of stock to be
designated, respectively, "Common Stock" and "Preferred Stock." The total number of shoes which
the Corporation is authorized to issue is forty five million nine hundred seventy two thousand one
hundred fifty one (45,972,15l} shares, each with a par value of $013001 per- share. Twenty eight
million five hundred thousand (28,500,000) shares shall be Common Stock and seventeen million

Solarffity - Sth Amended and Reslalcd Ce niEce of'Incnrpmaion(FILEDVERsIon)_[pALlB2__4-45l l40--5] .
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four hundred seventy two thousand one hundred fifty one (17,472,l51) shares shall be Preferred
Stock.

(B) Rights Preferences and Restrictions of Preferred Stock. The Preferred Stock
authorized by this Fifth Amended and Restated Certificate of Incorporation may be issued from time
to time in one or more series. The first series of Preferred Stock is designated "Series A Preferred
Stock" and consists of six million nineteen thousand six hundred twenty four (6,019,624) shares.
The rights, preferences, privileges and restrictions granted to and imposed on the Series A Preferred
Stock are as set forth below in this Article IV(B). The second series of Preferred Stock shall be
designated "SeriesB Preferred Stock". and shall consist of two million live hundred and four
thousand nine hundred and six (2,504,906) shares. The rights, preferences, privileges and
restrictions granted to and imposed on Series B Preferred Stock are as set rbnh below in this
Article W(B). The third series of Preferred Stock shall be designated "Series C Preferred Stock"
and shall consist of six million fifty seven thousand two hundred think one (6,057,23i) shares. The
rights, preferences, privileges and restrictions granted to and imposed on Series C Preferred Stock
are as set forth below in this Article IV(B). The fourth series of Preferred Stock shall be designated
"Series D Preferred Stock" and shall consist of two million eight hundred ninety thousand three
hundred ninety (2,890,390) shares. The rights, preferences, privileges and restrictions granted to and
imposed on Series D Preferred Stock are as set forth below in this Article IV(B).

l . Dividend Provisions. The holders of shares at' SeriesA Preferred Stock.
Series B Preferred Stock. Series C Preferred Stock and Series D Preferred Stock shelf be entitled to
receive dividends, on a part pass basis, out of any assets legally available therefor, prior and in
preference to any declaration or payment of any dividend (payable other than in Common Stock or
other securities and rights convertible into or entitling the holder thereof to receive, directly or
indirectly, additional shares of Common Stock of the Corporation) on the Common Stock of the
Corporation, at the rate of $0.02 per share (as adjusted for stock splits, stock div idends,
reclassification and the like) per annum on each outstanding share of Series A Preferred Stock,
Series B Preferred Stock, Series C Preferred Stock or Series D Preferred Stock, payable when, as
and if declared by the Board of Directors..Such dividends shall not be cumulative. The holders of
Preferred Stock shall be entitled to participate pro rata in any dividends or other distributions paid on
the Common Stock on an as-converted basis that exceeds the dividends or distributions paid on the
Preferred Stock .

Liquidation.

(a) Series D Liquidation Preference. In the event of' any liquidation,
dissolution or winding up of the Corporation, either voluntary or involuntary, the holders of the
Series D Preferred Stock shall be entitled to receive, prior and in preference to any distribution of
any of the assets of the Corporation to the holders of the Series A Preferred Stock, Series B Preferred
Stock, Series C Preferred Stock or Common Stock, by reason of their ownership thereof, an amount
per share equal to the greater of (i) $10.4034 (as adjusted for stock splits, stock dividends,
reclassification and the like) for each share of Series D Preferred Stock then held by them, plus
declared but unpaid dividends or (ii) such amount per share as would have been payable had each
such share been converted into Common Stock pursuant to Section 4 immediately prior to such
liquidation, dissolution or winding up. If, upon the occurrence of such event, the assets and funds

I
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thus distributed among the holders of the Series DPreferred Stock shall be insufficient to permit the
payment to such holders of the full aforesaid preferential amounts, then the entire assets and funds of
the Corporation legally available for distribution shall be distributed ratably among the holders of the
Series D Preferred Stock in proportion to the preferential amount each such holder is otherwise
entitled to receive.

1

(b) Series A Preferred Stock. Series B Preferred Stock and Series C
Preferred Stock Liquidation Preference. After payment has been made to the holders of Series D
Preferred Stock of the full amounts to which they are entitled pursuant to Section 2(a) above, the
holders of Series A Preferred Stock, Series B Preferred Stock and Series'C Preferred Stock shall be
enticed to receive, prior and in preference to any distribution of any of the assets of the Corporation
to the holders of Common Stock, by reason of their ownership thereof, an amount per share equal to
$0.38 (as adjusted for stock splits, stock dividends, reclassification and the like) for each share of
Series A Preferred Stock, an amount per share equal to $1.20 [as adjusted for stock splits, stock
dividends, reclassification and the like) for eachshare of Series B Preferred Stock and an amount per
share equal to $4.80 (as adjusted for stock splits, stock dividends, reclassification and the like) tor
each share of Series C Preferred Stock then held by them, plus declared but unpaid dividends. ll`.
upon the occurrence of such event, the assets and funds thus distributed among the holders of the
Series A Preferred Stock, Series B Preferred Stock and Series C Preferred Stock shall be insuliicient
to permit the payment to such holders of the full aforesaid preferential amounts, then the entire
assets and funds of the Corporation legally available for distribution shall be distributed ratably
among the holders of the Series A Preferred Stock, Series B Preferred Stock and Series C Preferred
Stock in proportion to the preferential amount each such holder is otherwise entitled to receive.

(c) Remaining Assets. Upon the completion of the distributions required
by Sections 2(a) and 2(b) above, if assets remain in the Corporation, such remaining assets shall be
distributed ratably among the holders of the Common Stock in proportion to the number of shares
held by each such holder. .

(fl) Certain Acquisitions.

(i) Deemed Liquidation. For purposes of this Section 2, a
liquidation, dissolution, or winding up of the Corporation shall be deemed to occur i f  the
Corporation shall sell, convey, or, otherwise dispose of all or substantially all of its property or
business or merge with or into or consolidate with any other corporation, limited liability company
or outer entity or effect any other transaction or series of related transactions in which more than
50% of the voting power of the Corporation is disposed of, provided that this Section 2(d)(i) shall
not apply to a merger etltlected exclusively for the purpose of changing the domicile of the
Corporation, (ii) an equity tinancin in which the Corporation is the surviving corporation, or (iii) a
transaction in which the stockholders of the Corporation immediately prior to the transaction own
50% or more of the voting power of the surviving corporation following the transaction,

. ( i i ) Valuation of Consideration. In the event of a deemed
liquidation as described in Section 2(d)(i) above, if the consideration received by the Corporation is
other than cash, its value will be deemed its fair market value. Any securities shall be valued as
follows' -

_ -3-
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(A)
similar restrictions on free marketability :

Securities not subject to investment letter or other

(1) If traded on a securities exchange, the value
shall be deemed to be the average of the closing prices of the securities on such exchange over the
thirty-day period ending three days prior to the closing of such transaction;

(2) If actively traded over-the-counter, the value
shall be deemed to be the average of the closing bidor sale prices (whichever is applicable) over the
thirty-day period ending three days prior to the closing of such transaction; and

(3) If there is no active public market, the value
shall be the fair market value thereof, as manually determined by the Board of Directors of the
Corporation and the holders of at least sixty-six and two-thirds percent (66 2/3%) of the then
outstanding shares of Preferred Stock, voting together as a single class on an as-converted basis.

(B) The method cf  valuation of  securities subject to
investment letter or other restrictions on free marketability (other than restrictions arising solely by
virtue of a stockholder's status as an affiliate or former affiliate) shall be to make an appropriate
discount from the market value determined as above in Section 2(d)(ii)(A) to reflect the approximate
fair market value thereof, as mutually determined by the Board of Directors of the Corporation and
the holders of at least sixty-six and two-thirds percent (66 2/3%) of due then outstanding shares of
Preferred Stock, voting together as a single class on an as-converted basis.

r (i i i ) Notice of Transaction. The Corporation shall give each
holder of record of Preferred Stock written notice of such impending transaction not later than ten
days prior to the stockholders' meeting called to approve such transaction, or ten days prior to the
closing of such transaction, whichever is earlier, and shall also notify such holders in writing of the
final approval of such transaction. The first of such notices shall describe the material terms and
conditions of the impending transaction and the provisions of this Section 2, and the Corporation
shall thereafter give such holders prompt notice of any material changes. The transaction shall in no
event take place sooner than ten days after the Corporation has given the first notice provided for
herein or sooner than ten days after the Corporation has given notice of any material changes
provided for herein,provided, however, that such periods may be shortened upon the written consent
of the holders of at least sixty-six and two-thirds percent (66 2/3%) of the then outstanding shareso'l̀
Preferred Stock, voting together as a single class on an as-converted basis.

(iv) Effect of Noncompliance. In the event the requirements of
this Section 2(d) are not complied with, the Corporation shall forthwith either cause the closing of
the transaction to be postponed until such requirements have been complied with, or cancel such
transaction, in which event the rights, preferences and privileges of the holders of the Preferred
Stock shall revert to and be the same as such rights, preferences and privileges existing immediately
prior to the date of the first notice referred thin Section 2(d)(iii) hereof.

-4-
SularCiq _ sh Amended and Resxalnd Catiiicale at' lncurpomion (1=1LED VERSlON)_(PALIB2-445T140-s)

1

f



I

3. Redemption.

l

(a) Series D RedemptiOn. Shares of Series D Preferred Stock shall be
redeemed by the Corporation out of funds lawiizlly available therefor at a price per share equal to the
Series D Redemption Price (as defined below), within 60 days alter receipt by the Corporation at any
time on or after October 28, 2015, from the holders of at least 51% of the then outstanding shares of'
Series D Preferred Stock, of written notice requesting redemption of all shares of Series D Preferred
Stock (the date of such payment being referred to as a "Series D Redemption Date") provided,
however, that redemption shall be available if (and only' ii) the Corporation's financial statements
prepared in accordance with Generally Accepted Accounting Principles (which financial statements
shall be certified in writing by the Corporation's principal financial otiicer) reflect that the following
conditions exist as of immediately prior to such redemption on the Series D Redemption Date: (i) the
armuai gross revenue of the Corporation exceeded $100 million for the most recent fiscal year, and
(ii) the Corporation has no less than $15 million in available cash, On the Series D Redemption
Date, the Corporation shall redeem all of the outstanding shares of Series D Preferred Stock owned
by each holder. If the Corporation does not have sufficient funds Iegdiy available to redeem on any
Series D Redemption Date all shares of Series D Preferred Stock and of any other class or series of
stock to be redeemed on such Series D Redemption Date, the Corporation shall redeem a pro rata
portion of each holder's redeemable shares of such stock out of funds legally available therefor.
based on the respective amounts which would otherwise be payable in respect of the shares to be
redeemed if the legally available funds were sufficient to redeem all such shares, and shall redeem
the remaining shares to have been redeemed as soon as practicable after the Corporation has funds
legally available therefor.

For purposes of this Section 3{a), "Series D Redemption Price" shall mean the greater of (i)
$10.4034 plus all declared and unpaid dividends payable to the holders of Series D Preferred Stock
and (ii) the fair market value of such share of Series D Preferred Stock, such valuation to be
determined by an independent appraisal, exclusive of liquidity or minority ownership discounts.
performed by an independent third party appraiser mutually agreeable to the holders of a majority al'
the outstanding shares of Series D Preferred Stock and the Board of Directors of the Corporation.

(b) Series C Redemption. Shares of Series C Preferred Stock shall be
redeemed by the Corporation out of funds lawfully available therefor at a price equal to $4.80 per
share, plus all declared but unpaid dividends thereon (the "Series C Redemption Price" and together
with the Series D Redemption Price, the "Redemption Price"), within 60 days alter receipt by die
Corporation at any time on or after October 28, 2015, from the holders of at least 5l% of the then
outstanding shares of Series C Preferred Stock, of written notice requesting redemption of ally shares
of Series C Preferred Stock (the date of such payment being referred to as a "Series C Redemption
Dale" and together with the Series D Redemption Date, the "Redemption Date") provided, however.
that redemption shall be available if (and only if) the Corporation's financial statements prepared in.
accordance with Generally Accepted Accounting Principles (which financial statements shall be
certified in writing by the Corporation's principal financial officer) reflect that the following
conditions erst as of immediately prior to such redemption on the Series C Redemption Date: (i) the
annual gross revenue of the Corporation exceeded $100 million for the most recent fiscal year; and
(ii) the Corporation has no less than $15 million in available cash. On the Series C Redemption
Date, the Corporation shady redeem all of the outstanding shares of Series C Preferred Stock owned
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by each holder. If the Corporation does not have sufficient finds legally available to redeem on any
Series C Redemption Date adj shares of Series C Preferred Stock and of any other class or series at"
stock to be redeemed on such Series C Redemption Date, the Corporation shall redeem a pro rata
portion of each holder's redeemable shares of such stock out of funds legally available therefor,
based on the respective amounts which would otherwise be payable. in respect of the shares to be
redeemed if the legally available funds were sufficient to redeem all such shares, and shall redeem
the remaining shares to have been redeemed as soon as practicable aRes the Corporation has funds
legally available therefor.

(c) Redemption Notice. Writtennoticeof the mandatory redemption (the
" Redemption Notice") shall be mailed, postage prepaid, to each holder of record of Series C
Preferred Stock or Series D Preferred Stock, as applicable, at its post office address last shown on
the records of the Corporation, or given by electronic communication in compliance with the
provisions of the General Corporation Law, not less than 40 days prior to each Redemption Date.
Each Redemption Notice shall state:

(i ) the number of shares of Series C Preferred Stock or Series D
Preferred Stack, as applicable, held by the holder that the Corporation shall redeem on the
Redemption Date specified 'm the Redemption Notice;

(ii) the Redemption Date and the Redemption Price,

(i i i ) the date upon which the holder's right to convert such shares
terminates (as determined in accordance with Section 4(a)); and

(iv) that the holder is to surrender to the Corporation, in the manner
and at the place designated, his, her or its certificate or certificates representing the shares of
Series C Preferred Stock or Series D Preferred Stock, as applicable, to be redeemed.

. If the Corporation receives, on or prior to the 20th day after the date of delivery of the
Redemption Notice to a holder of Series C Preferred Stock or Series D Preferred Stock, as
applicable, written notice from such holder that such holder elects to be excluded from the
redemption provided in this Section 3, then the shares of Series C Preferred Stock or Series D
Preferred Stock, as applicable, registered on the books of the Corporation in the name of such holder
at the time of the Corporation's receipt of such notice shall thereafter be "Excluded Shares."

(d) Surrender of Certificates: Pavement. On or before the applicable
Redemption Date, each holder of shoes of Series C Preferred Stock or Series D Preferred Stock, as
applicable. to be redeemed on such Redemption Date (other than Excluded Shares), unless such
holder has exercised his, her or its right to convert such shares as provided in Section 4 hereoil shall
surrender the certificate or certificates representing such shares to the Corporation, in the manner
and at the place designated in the Redemption Notice, and thereupon the Redemption Price for such
shares shall be payable to the order of the person whose name appears on such certificate or
certificates as the owner thereof, and each surrendered certificate shall be canceled and retired. In
the event less than all of the shares of Series C Preferred Stock or Series D Preferred Stock, as
applicable, represented by a certificate are redeemed, a new certificate representing the unredeemed

I -6..
Sularfily - Sth Amended and Restated Cmificule uflncufparaxon (FILED VFRSION)-(PAL[B2_445! I40-5)



}

shares of Series C Preferred Stock or Series D Preferred Stock, as applicable, shall promptly be
issued to such holder. .

(e) Rights Subsequent to Redemption. If the Redemption Notice shall
have been duly given, and if on the applicable RedemptionDate the Redemption Price payable upon
redemption of the shares of Series. C Preferred Stock or Series D Preferred Stock, as applicable, to be
redeemed on such Redemption Date is paid or tendered for payment or deposited with an
independent payment agent so as to be available therefor, then notwithstanding that the certificates
evidencing any of the shoes of Series C Preferred Stock or Series D Preferred Stock, as applicable,
so called for redemption shall not have been surrendered, dividends with respect to such shares of
Preferred Stock shall cease to accrue alter such Redemption Date and all rights with respect to such
shares shall forthwith after the Redemption Date terminate, except only the right of the holders to
receive the Redemption Price without interest upon surrender of their certificate or certificates
therefor.

(1) Redeemed or Otherwise Acquired Shares. Any shares of Preferred
Stock which are redeemed or otherwise acquired by the Corporation or any of its subsidiaries shall
be automatically and immediately canceled and shall not be reissued, sold or transferred. Neither the
Corporation nor any of its subsidiaries may exercise any voting or other rights granted to the holders
of Series C Preferred Stock or Series D Preferred Stock, as applicable, following redemption.

4. Conversion. The holders of the Preferred Stock shall have convey-sion rights
as follows (the "Conversion Rights"):

(8) Rich.t to Convert.

(i ) Subject to Section 4(c), each share of Series D Preferred Stock
shall be convertible, at the option of the holder thereof, at any time after the date of issuance of such
share, at the office of the Corporation or any transfer agent for such stock, into such number of fully
paid and no assessable shares of Common Stock as is determined by dividing $l0.4034 by the
Conversion Price (as defined below) applicable to such share, determined as hereafter provided, in
effect on the dale the certificate is surrendered for conversion. The initial Conversion Price per
share of Series D Preferred Stock shall be Sl0.4034. Such initial Conversion Price shall be subject
to adj vestment as set forth in Section4(d).

(i i ) Subject to Section 4(c), each share of Series C Preferred Stock
shall be convertible, at the option of the holder thereoil at any time after the date of issuance of such
share, at the office of the Corporation or any transfer agent for such stock, into such number of telly
paid and no assessable shares of Common Stock as is determined by dividing $4.80 by the
Conversion Price applicable to such share, determined as hereinafter provided, in effect on the date
the certificate is surrendered for conversion. The initial Conversion Price per share cf Series C
Preferred StockshaJl be $4.80. Such initial Conversion Price shall be subject to adjustment as set
forth in Section 4(d).

(i i i) Subject to Section 4(c), each share of Series B Preferred Stock
shall beconvertible, at the option of the holder thereof; at any time amer the dale of issuance otlsuch
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share, at the office of the Corporation or any transfer agent for such stock, into such number of tilly
paid and no assessable shares of Common Stock as is determined by dividing $1.20 by the
Conversion Price applicable to such share, determined as hereinafter provided, in effect on the date
the certificate is surrendered for conversion. The initial Conversion Price per share of Series B
Preferred Stock shall be $1.20. Such initial Conversion Price shall be subject to adjustment as set
forth in Section 4(d}. .

(iv ) Subject to Section 4{c), each share of Series A Preferred Stock
shall be convertible, at the option of the holder thereof, at any time after the date of issuance of such
share, at the office of the Corporation or any transfer agent for such stock, into such number of Fully
paid and ro assessable shares of Common Stock as is determined by dividing $0.38 by the
Conversion Price applicable to such share, determined as hereinafter provided, in effect on the date
the certiiieate is surrendered for conversion. The initial Conversion Price per share of Series A
Preferred Stock shall be $0.38. Such initial Conversion Price shall be subject to adjustment as set
forth in Section 4(d).

(v) "Conversion Price" shall mean, as of the date of the filing of
this Fifth Amended and Restated Certificate of Incorporation, $0.38 per share for the Series A
Preferred Stock, $1.20 per share for the Series B Preferred Stock, $4.80 per share for the Series C
Preferred Stock and $l0.4034 per share for the Series D Preferred Stock, in each ease, subject to
adj vestment as set forth in Section 4(d). .

(b) Automatic Conversion.

(1) Automatic Conversion of 'Series D Preferred Stock. Each
share of Series D Preferred Stock shall automatically be converted into shares of Common Stock at
the Conversion Price at the time in effect for such share immediately upon the earlier of (i) except as
provided below in Section 4(c), the Corporation's Sade of its Common Stock in a firm commitment
underwritten public offering pursuant to a registration statement under the Securities Act of 1933, as
amended (the "Securities Act"), in which (A) the pre» public offering market capitalization of the
Corporation is at least $250,000,000 (as determined by multiplying all capital stock of the
Corporation on a fully diluted basis prior to the public offering by the price per share at which the
shares are sold to the public in the public offering) and (B) which results in aggregate cash proceeds
to the Corporation of not less than $50,000,000 (net of underwriting discounts and commissions) or
(ii) the date specified by written consent or agreement of the holders of a majority at the then
outstanding shares of Series D Preferred Stock.

(i i) Automatic Convey ion of' Series A Preferred Stock. Series
B Preferred Stock and Series C Preferred Stock Each share of Series A Preferred Stock, Series B
Preferred Stock and Series C Preferred Stock shall automatically be converted into shares of
Common Stock ax the Conversion Price at the time in effect for such share immediately upon the
earlier of (i) except as provided below in Section 4{c), the Corporation's sale of its Common Stock
in a Finn commitment underwritten public offering pursuant to a registration statement under the
Securities Act, in which (A) the pre-public offering market capitalization of the Corporation is at
least $250,000,900 (as determined by multiplying all capital stock of the Corporation on a fully
diluted basis prior to the public offering by the price per share at which the shares are sold to the
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public in the public offering) and (B) which results in aggregate cash proceeds to the Corporation of
not less than $50,000,000 (net of underwriting discounts and commissions) or (ii) the date specified
by written consent or agreement of the holders of a majority of the then outstanding shares of Series
A Preferred Stock, Series B Preferred Stock and Series C Preferred Stock, voting together as a single
doss on an as-converted basis.

(c) Mechanics of Conversion. Before any holder of Preferred Stock shall
be entitled to convert the same into shares of Common Stock, he shall surrender the certificate or
certificates therefor, duly endorsed, at the office of the Corporation or of any transfer agent for such
series of Preferred Stock, and shall give written notice ro the Corporation at its principal corporate
office, of the election to convert the same and shall state therein the name or names in which the
certificate or certificates for shares of Common Stock are to be issued. The Corporation shall, as
soon as practicable thereafter, issue and deliver at such office to such holder of Preferred Stock, or to
the nominee or nominees of such holder, a certificate or certificates for the number of shares al'
Common Stock to which such holder shall be entitled as aforesaid. Such conversion shall be
deemed to have been made immediately prior to the close of business on the date of such surrender
of the shares of such series of Preferred Stock to be converted, and the person or persons entitled to
receive the shares otlCommon Stock issuable upon such conversion shall be treated for all purposes
as the record holder or holders of such shares of Common Stock as of such date. If the conversion is
in connection with an underwritten offering of securities registered pursuant to the Securities Act.
the conversion may, at the option of any holder tendering such Preferred Stock for conversion, be
conditioned upon the closing with the underwriters of the sale of securities pursuant to such offering,
in which event the person(s) entitled to receive Common Stock upon conversion of such Preferred
Stock shall not be deemed to have converted such Preferred Stock until immediately prior to the
closing of such sale of securities.

(d) Conversion Price Adjustments of Preferred Stock for Certain
Dilutive Issuances. Splits and Combinations. The Conversion Price of the Preferred Stock shall
be subject to adjustment from time to time as folIc)ws°

( i ) Issuance of Additional Stock below Purchase Price. If the
Corporation shall issue, after the date of the filing of this Fifth Amended and ReStated Certificate al'
Incorporation (the "Purchase Date" with respect to such series), any Additional Stock (as defined
below) without consideration or for a consideration per Shane less than the Conversion Price for such
series in effect immediately prior to the issuance of such Additional Stock, the Conversion Price for
such series in effect immediately prior to each such issuance shall automatically be adjusted as set
forth in this Section 4(d)(i), unless otherwise provided in this Section 4(d}(i).

(A) Adjustment Formula. Whenever the Conversion
Price is adjusted pursuant to this Section (4)(d)(i), the new Conversion Price shall be determined by
multiplying the Conversion Price then in effect by a fraction, (x) the numerator of which shall be the
number of shares of Outstanding Common (as defined below) plus the number of shares of Common
Stock that the aggregate consideration received by the Corporation for the total number of shares of
Additional Stock so issued (or deemed to be issued) would purchase at such Conversion Price; and
(y) the denominator of which shall be the number of shares of Outstanding Common plus the
number of shares of Additional Stock so issued (or deemed to be issued). As used herein, the term
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"Outstanding Common" shall mean all shares of Common Stock outstanding immediately prior to
any such issuance of Additional Stock (treating for this purpose as outstanding (I) all shares of
Common Stock issuable upon exercise of any options to purchase or rights to subscribe for Common
Stock outstanding immediately prior to such issuance, (2) all shares of Common Stock issuable upon
conversion or exercise of any securities (including, without limitation, evidences of indebtedness) by
their terms convertible into or exchangeable for Common Stock outstanding immediately prior to
such issuance and (3) all shares of Common Stock issuable upon conversion or exercise of any
convertible or exchangeable securities issuable upon conversion or exercise of any options to
purchase or rights to subscribe for such convertible or exchangeable securities outstanding
immediately prior to such issuance).

(B) Definition of "Additional Stock". For purposes of
this Section 4(d)[i), "Additional Stock" shall mean any shares of Common Stock issued (or deemed
to have been issued pursuant to Section 4(d)(i)(E)) by the Corporation after the Purchase Date other
than:

(1) Common Stock issued pursuant to a transaction

described in Section4(d)(ii} hereof;

. . (2) Shares of Common Stock issuable or issued to
employees, consultants or directors of the Corporation directly or pursuant to a stock option plan or
restricted stock plan approved by the Board of Directors of the Corporation;

(3) Shares of Common Stock or Preferred Stock
issuable upon exercise of options, warrants, notes or other rights to acquire securities of the
Corporation outstanding as of the date of this Fiiih Amended and Restated Certif icate of
incorporation,

. (4) Shares of Common Stock issuable or issued to
financial institutions, lessors or other lenders in connection with commercial credit arrangements,
equipment financings, bridge financings, commercial property lease transactions, or similar
transactions, the terms of which have been approved by the Board of Directors.

(S) Up to 2,403,051 shares of Common Stock (as
adjusted for stock splits, stock dividends, reclassification and the like) issuable or issued in strategic
partnership transactions or other transactions the terms of which have been approved by the Board of
Directors,

(6)
upon conversion of the Preferred Stock; and

Shares of Common Stock issued or issuable

- (7) Shares of Common Stock issued or issuable in a
public offering prior to or in connection wide which all outstanding shares of Preferred Stock will be
converted to Common Stock.

(C) No Fractional Adjustments. No adjustment of the
Conversion Price for the Preferred Stock shall be made in an amount less than one cent per share.
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provided that any adjustments which are not required to be made by reason of this sentence shall be
carried forward and shall be either taken into account in any subsequent adjustment made prior to
three years from the date of the event giving rise to the adjustment being carried forward, or shall be
made at the end of three years frc>m the date of the event giving rise to the adjustment being carried
forward. .

(D) Determination of Consideration.  I n the case of the
issuance of Common Stock for cash, the consideration shall be deemed to be the amount of cash paid
therefor before deducting any reasonable discounts, commissions or other expenses allowed, paid or
incurred by the Corporation for any underwriting or otherwise in connection with the issuance and
sale thereof In the case of the issuance of the Common Stock for a consideration in whole or in part
other than cash, the consideration other than cash shall be deemed to be the fair value thereof
(exclusive of liquidity or minority discounts 'm the case of securities) as determined in good faith by
the Board of Directors irrespective of any accounting treatment.

(E) Deemed Issuances of Common Stock. In the case of
the issuance (whether before, on or after the Purchase Date) of options to purchase or rights to
subscribe for Common Stock, securities {including, without limitation, evidences of indebtedness)
by their terms convertible into or exchangeable for Common Stock or options to purchase or rights
to subscribe for such convertible or exchangeable securities, the following provisions shall apply for
all purposes of this Section 4(d)(i):

. (1) The aggregate maximum number of shares of
Common Stock deliverable upon exercise (assuming the satisfaction of any conditions to

account
potential antidilution adjustments] of such options to purchase or rights to subscribe br Common
Stock shall be deemed to have been issued at the time such options or rights were issued and for a
consideration equal to the consideration (determined in *the manner provided in Section 4(d)(i)(D)),
if any, received by the Corporation upon the issuance of such options or rights plus the minimum
exercise price provided in such options or rights (without taking into account potential anlidilution
adjustments) for the Common Stock covered thereby.

exercisability, including without limitation, the passage of time, but without laking into

. (2) The aggregate maximum number of shares of
Common Stock deliverable upon conversion of or in exchange (assuming the satisfaction of any
conditions to convertibility or exchangeability, including, without limitation, the passage of time, but
without taking into account potential antidilution adjustments) for any such convertible or
exchangeable securities or upon the exercise of options to purchase or rights to subscribe for such
convertible or exchangeable securities and subsequent conversion or exchange thereof shall be
deemed to have been issued at the time such securities were issued or such options or rights were
issued and for a consideration equalto the consideration, if any, received by the Corporation for any
such securities and related options or rights (excluding any cash received on account al' accrued
interest or accrued dividends), plus the minimum additional consideration, if any, to be received by
the Corporation (without taking into account potential antidilution adjustments) upon the conversion
or exchangeof such secun'ties or the exercise of any related options or rights (the consideration in
eachcase to be determined in the manner provided in Section 4(d)(i)(D)).
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(3) In the event of any change in the number of
shares of Common Stock deliverable or in the consideration payable to the Corporation upon
exercise of such options or tights or upon conversion of or in exchange for such convertible or
exchangeable securities, including, but not limited to, a change resulting from the antidilution
provisions thereof the Conversion Price of the Preferred Stock, to the extent in any way affected by
or computed using such options, rights or securities, shall be recomputed to retiect such change, but
no further adjustment shall be made for the actual issuance of Common Stock or any payment of
such consideration upon the exercise of any such options or rights or the conversion or exchange al'
such securities.

(4) Upon the expiration of any such options or
rights, the termination of any such rights to convert or exchange or the expiration of any options or
rights related to such convertible or exchangeable securities, the Conversion Price of the Preferred
Stock, to the extent in any way affected by or computed using such options, rights or securities or

.options or rights related to such securities, shall be recomputed to reflect the issuance at' only the
number of shares of Common Stock (and convertible or exchangeable securities which remain in
effect) actually issued upon the exercise of such options or rights, upon the conversion or exchange
of such securities or upon the exercise of the options or rights related to such securities.

(5) The number of shares of Common Stock
deemed issued and the consideration deemed paid therefor pursuant to Sections 4(d)(i)(E)(l) and
4{d)(i)(E)(2) shall be appropriately adjusted to reflect any change, termination or expiration of the
type described in either Section 4(d)(i)(E)(3) or 4(<1){i)(E)(4).

(F) No Increased ConversionPrice. Notwithstanding any
other provisions of this Section (4](d)(i), except to the limited extent provided for in
Sections 4(<3)(i)(E)(3) and 4(d)(i)(E)(4), no adjustment of the Conversion Price pursuant to this
Section 4(d)(i) shall have the effect of increasing the Conversion Price above the Conversion Price
in effect immediately prior to such adjustment.

(ii) Stock Splits and Dividends. In the event the Corporation
should atany timeor from time to time after the Purchase Date fix a record date for the effectuation
of a split or subdivision of the outstanding shares of Common Stock or the determination of holders
of Common Stock entitled to receive a dividend orotherdistribution payable in additional shares al'
Common Stock or other securities or rights convertible into, or entitling the holder thereof to receive
directly or indirectly, additional shares of Common Stock (hereinafter referred to as "Qommon Stock
Equivaients") without payment of any consideration by such holder for the additional shares .of
Common Stock or the Common Stock Equivalents (including the additional shares of Common
Stock issuable upon conversion or exercise thereof), then, as of such record date (or the date of such
dividend distribution, split or subdivision if no record date is fixed), the Conversion Price of the
Preferred Stock shall be appropriately decreasedso that the number of shares of Common Stock
issuable on conversion of each share of such series shall be increased in proportion to such increase
of the aggregate of shares of Common Stock outstanding and those issuable with respect to such
Common Stock Equivalents with the number of shares issuable with respect to Common Stock
Equivalents determined from time ro time in the manner provided for deemed issuances in
Section 4(d)(i)(E). .
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(iii) Reverse Stock Splits. If the number of shares of Common
Stock outstanding at any time after the Purchase Date is decreased by a combination of the
outstanding shares of Common Stock, then, following the record date of such combination, the
Conversion Price for the Preferred Stock shall be appropriately increased so that the number of
shares of Common Stock issuable on conversion of each share of such series shall be decreased in
proportion to such decrease in outstanding shares.

(e) Other Distributions. In the event the Corporation shall declare a
distribution payable in securities of other persons,' evidences of indebtedness issued by the
Corporation or other persons, assets (excluding cash dividends) or options or rights not referred to in
Section 4(d)(ii), then, 'm each such ease for the purpose of this Section4(e), the holders of Preferred
Stock shall be entitled to a proportionate share of any such distribution as though they were the
holders of the number of shares of Common Stock of the Corporation into which their shares of
Preferred Stock are convertible as of the record date fixed for the determination of the holders of
Common Stock of the Corporation entitled to receive such distribution.

(t) Recapitalization. If at any time or from time to time there shall be a
recapitalization of the Common Stock (other than a subdivision, combination or merger or sale of
assets transaction provided for elsewhere in this Section 4 or Section 2) provision shall be made so
that the holders of the Preferred Stock shall thereafter be entitled to receive upon conversion of such
Preferred Stock the number of shares of stock or other securities or property of the Corporation or
otherwise, to which a holder of CommoN Stock deliverable upon conversion would have been
entitled on such recapitalization. in any such case, appropriate adjustment shall be made in the
application of the provisions of this Section 4 with respect to the rights of' the holders of such
Preferred Stock after the recapitalization to the end that the provisions of this Section 4 (including
adjustment of the Conversion Price then in effect and the number of shares purchasable upon
conversion of such Preferred Stock) shall be applicable after that event and be as nearly equivalent
as practicable.

(g) No Impairment. The Corporation will not, by amendment of this
Fifth Amended and Restated Certif icate of Incorporation or through any reorganization,
recapitalization, transfer of assets, consolidation, merger, dissolution, issue or sale of securities or
any other voluntary action, avoid or seek to avoid the observance or performance of any of the terms
to be observed or performed hereunder by the Corporation, but will at all times in good faith assist in
the carrying out of all the provisions of this Section 4 and in the taking of all such action as may be
necessary or appropriate in order to protect the Conversion Rights of the holders of Preferred Stock
against impainnem. This provision will not restrict the Corporation's right to amend this Filth
Amended and Restated Certificate of Incorporation with the requisite stockholder consent and in
compliance with applicable law.

(h) No Fractional Shares and Certificate as to Adjustments.

. ( i ) No fractional shares shall he issued upon the conversion of any
share or shares of the Preferred Stock, and the number of shares of Common Stock to be issued shall
be rounded down to the nearest whole share. The number of shares issuable upon such conversion
shall be determined on the basis of the total number of shares of Preferred Stock the bolder is at the

- 13-
So!arCit'/ I 5ll'l Amended and Rescaned CcniEcue0l'ln¢gqpQt&jan (FILED VERslon)_{pALl82_445l l4»_.5)

E



time converting into Common Stock and the number of shares of Common Stock issuable upon such
aggregate conversion. '

(i i ) Upon the occurrence of each adjustment or readjustmcnr of the
Conversion Price of Preferred Stock pursuant to this Section 4, the Corporation, at its expense, shall
promptly compute such adjustment or ready ustrnent in accordance with the terms hereof and prepare
and furnish to each holder of such Preferred Stock a certificate setting forth such adjustment or
readjustment and showing in detail the facts upon which such adjustment or readjustment is based.
The Corporation shall, upon the written request at any time of any holder of Preferred Stock, furnish
or cause to be furnished to such holder a like certificate setting forth (A) such adjustment and
readjustment, (B) the Conversion Price for the Preferred Stock at the time in effect, and (C) the
number of shares of Common Stock and the amount, if any, of other property which at the time
would be received upon the conversion of a share of the Preferred Stock. . .

(i ) Notices of Record Date. In the event of  any taking by the
Corporation of a record of the holders of anyciass of securities for the purpose of determining the
holders thereof who are entitled to receive any dividend (other than a cash dividend) or other
distribution, any right to subscribe for, purchase or otherwise acquire any shares of stock of.any class
or any other securities or property, or to receive any other right, the Corporation shall mail to each
holder of Preferred Stock, at least ten days prior to the date specified therein, a notice specifying the
date on Which any such record is to be taken for the purpose of such dividend, distribution or right.
and the amount and character of such dividend, distribution or right.

. (j ) Reservation of Stock Issuable Upon Conversion. The Corporation
shall at all times reserve and keep available out of its authorized but unissued shares of Common
Stock, solely for the purpose of effecting the conversion of the shares of thePreferred Stock, such
number of its shares of Common Stock as shall from time to time be sufficient to effect the
conversion of all outstanding shares of such series of Preferred Stock; and if at any time the number
of authorized but unissued shares of Common Stock shall not be suihcient to effect the conversion
of all then outstanding shares of such series of Preferred Stock, in addition to such other remedies as
shall be available to the holder of such Preferred Stock, the Corporation will take such corporate
action as may, in the opinion of its counsel, be necessary to increase its authorized but unissued
shares of Common Stock to such number of shares as shall be sufficient for such purposes,
including, without limitation, engaging in best eflbrts to obtain the requisite stockholder approval of
any necessary amendment to this Fifth Amended and Restated Certificate of Incorporation.

(k) Waiver at' Adjustment of Conversion Price. Notwithstanding
anything herein to the contrary, any downward adjustment of the Conversion Price of any series of
Preferred Stock may be waived, either prospectively or retroactively and either generally or in a
particular instance, with the prior written consent of the holders of at least a majority of the then
outstanding shares of such series. Any such waiver shall bind all future holders of shares of such
series of Preterrcd Stock.

. (1) Notices. Any notice required by the provisions of this Section 4 to be
given to the holders of shares of Preferred Stock shall be deemed given i f deposited in the United

i
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States mail, postage prepaid, and addressed to each holder of record at his address appearing on the
books of the Corporation.

5. Voting Rights.

(a) Except as otherwise expressly provided herein or by law, the holder of
each share of Preferred Stock shall have the right to one vote for each share of Common Stock into
which such Preferred Stock could then be converted, and with respect to such Vote, such holder shall
have full voting rights and powers equal to the voting rights and powers of the holders of Common
Stock, and shall be entitled, notwithstanding any provision hereof to notice of any stockholders'
meeting in accordance with the bylaws of the Corporation, and shall be entitled to vote, together
with holders of Common Stock, with respect to any question upon which holders of Common Stock
have the right to vote. Fractional votes shall not, however, be permitted and any fractional voting
rights available on an as~converted basis (after aggregating all shares into which shares of Preferred
Stock held by each holdercould be converted) shall be rounded to the nearest whole number (with
one-half being rounded upward). Except as otherwise expressly provided herein or as required by
law, the holders of Preferred Stock and the holders of Common Stock shall vote together and not as
separate classes.

(b) The Board of Directors shall consist of nine members by vote as
described in this paragraph. So long as at least 3,070,008 shares of the Series A Preferred Stock
remain issued and outstanding (as adjusted for stock splits, stock dividends, reclassification and the
like), the holders of the Series A Preferred Stock, voting as a separate class, shall be entitled to elect
up to two members of the Board of Directors (the "Series A Preferred Directors") at each meeting or
pursuant to each consent of the Corporation's stockholders for the election of directors and to
remove from office such director(s) and to fill any vacancy caused by the resignation, death or
removal of such director. So long as at least 1,277,502 shares of the Series B Preferred Stock remain
issued and outstanding (as adjusted for stock splits, stock dividends, reclassification and the like),
the holders of the Series B Preferred Stock, voting as a separate class, shall be entitled to elect up to
one member of the Board of Directors (the "Series B Preferred Director") at each meeting or
pursuant to each consent of the Corporation's stockholders for the election of directors and to
remove from office such director(s) and to till any vacancy caused by the resignation, death or
removal of such director. So long as at least 2,229,871 shares of the Series C Preferred Stock remain
issued and outstanding (as adjusted for stock splits, stock dividends, reclassification and the like),
the holders of the Series C Preferred Stock, voting as a separate class, shall be entitled to elect up to
two members of the Board of Directors (the "Series C Preferred Directors") at each meeting or
pursuant to each consent of the Corporation's stockholders for the election of directors and to
remove from office such director(s) and to till any vacancy caused by the resignation, death or
removal of such director. So long as at least 1,474,099 shares of the Series D Preferred Stock
remain issued and outstanding (as adjusted for stock splits, stock dividends, reclassification and the
like) (the "Series D Share Limitation"), the holders of the Series D Preferred Stock, voting as a
separate class, shall be entitled to elect up to one member of the Board of Directors (the "Series D
Preferred Director") at each meeting or pursuant to each consent of the Corporation's stockholders
for the election of directors and to remove from office such director(s) and to fill any vacancy caused
by the resignation, death or removal of such director (provided, however, that the Series D Share
Limitation shall not apply during any period of time in which the Corporation is then in default of its

- I5-
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obligation to redeem the full number of shares of Series D Preferred Stock required to be redeemed
pursuant to the terms of Section 3 hereof). The holders of the Common Stock, voting as a separate
class, shall be entitled to elect two members of the Board of Directors at each meeting or pursuant to
each consent of the Corporation's stockholders for the election of directors and to remove from
office such director(s) and to fill any vacancy caused by the resignation, death or removal of' such
director. The holders of the Common Stock and Preferred Stock, voting together as a single class on
an as-converted basis, shall be entitled to elect one member of the Board of Directors at each
meeting or pursuant to each consent of the Corporation's stockholders for the election of directors
and to remove from office such director and to fill any vacancy caused by the resignation, death or
removal of such director. I f at any time the issued and outstanding shares of a series of Preferred
Stock, considered separately as a class, falls below the threshold specified for such series in this
Section 5(b), then a majority of the remaining issued and outstanding Preferred Stock, voting
together as a single class on an as-converted basis, shall be entitled to elect the members of the
Board of Directors otherwise designated for such series in this Section S(b), unless the remaining
issued and outstanding shares of Preferred Stock considered together as a single class amount to
fewer than 8,051,480 shares in the aggregate (as adjusted for stock splits, stock dividends.
reclassification and the like), in which case a majority of the remaining issued and outstanding
Preferred Stock and Common Stock, voting together as a single class on an as-converted basis, shall
be entitled to elect the members of the Board of Directors otherwise designated for such series in this
Section 5(b).

t
6. Protective Provisions. So long as at least 5,500,000 shares of Preferred

Stock remain issued and outstanding (as adjusted for stock splits, stock dividends, reclassification
and the like), the Corporation shall not without first obtaining the approval (by vote or written
consent, as provided by law) of the holders of at least sixty-six and two-thirds percent (66 28%) of
the then outstanding shares of Preferred Stock, voting together as a single class on an as-converted
basis:

la) effect a transaction described in Section 2(d)(i) above;

(b) alter or change the rights, preferencesor privileges of the shares of any
series of Preferred Stock so as to affect adversely the shares of such series, including without
limitation, by amendment, modification or repeal of any provision of this Filth Amended and
Restated Ceniticate of Incorporation or the Bylaws of the Corporation or by merger, consolidation.
reclassification or otherwise;

(c) increase or decrease (other than by redemption or conversion) the total
number of authorized shares of Preferred Stock;

(d) authorize or issue, or obligate itself to issue, any other equity security,
including any other security convertible into or exercisable for any equity security, having a
preference over, or being on a parity with, the Preferred Stock with respect to voting, redemption,
dividends, conversion, anti-dilution rights, registration rights or upon liquidation;

(e) redeem, purchase or otherwise acquire (or pay into or set funds aside
for a sinking fund for such purpose) any share or shares of Preferred Sick or Common Stock other

- 16.
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than in accordance with Section 3 hereof; provided, however, that this restriction shall not apply to
the repurchase of shares of Common Stock fromemployees, officers, directors, consultants or other
persons performing services for the Corporation or any subsidiary pursuant to agreements under
which the Corporation has the option to repurchase such shares at no greater than cost upon the
occurrence of certain events, such as the termination of' employment, or through the exercise of any
right of first refuse;

(f>
Board of Directors;

increase or decrease the total number of authorized members of the

(g) dismiss, suspend, replace or demote the Corporation's Chief Executive
Officer or Chief Operating Officer; .

(h) declare or pay any dividendon Common Stock; or

(i) amend this Section 6.

7. Status of Converted Stock. In the event any shares of Preferred Stock shall
be convened pursuant to Section 4 hereof, the shares so converted shall be cancelled and shall not be
issuable by the Corporation. This Fifth Amended and Restated Certificate of Incorporation of the
Corporation shall be appropriately amended to effect the corresponding reduction in the
Corporation's authorized capital stock.

(C) Common Stock.

1. Dividend Rights. Subject to the prior rights of holders of all classes of stock
at the time outstanding having prior rights as to dividends, the holders of theCommon Stock shall be
entitled to receive, when and as declared by the Board of Directors, out of any assets of the
Corporation legally available therefor, such dividends as may be declared from time to time by the
Boardof Directors.

2. Liquidation Rights. Upon the liquidation, dissolution or winding up of the
Corporation, the assets of the Corporation shall be distributed as provided in Section 2 of
Article IV(B).

3. Redemption. The Common Stock is not redeemable.

4. Voting Rights. The holder of each share of Common Stock shall have the
right to one vote, and shall be entitled to notice of any stockholders' meeting in accordance with the
Bylaws of the Corporation, and shall be entitled to vote upon such matters and in such manner as
may be provided by law.

ARTICLE v

The Board of Directors of the Corporation is expressly authorized to make, alter or repeal
Bylaws of the Corporation.

J

- 17.
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ARTICLE Vl

Elections of directors need not be by writlen ballot unless otherwise provided in the Bylaws
of the Corporation.

ARTICLE VII

(A) To the fullest extent permitted by the Delaware General Corporation Law, as the
same exists or as may hereafter be amended, a director of the Corporation shall not be personally
liable to the Corporation or its stockholders for monetary damages for breach of fiduciary duty as a
director.

(B) The Corporation shall indemnify to the fullest extent permitted by law any person
made or threatened to be made a party to an action or preceding, whether criminal, civ il,
administrative or investigative, by reason of the fact that he, his testator or intestate is or was a
director or officer of the Corporation or any predecessor of the Corporation, or serves or served at
any other enterprise as a director or officer at the request of the Corporation or any predecessor to
the Corporation.

(C) Neither any amendment nor repeal of this Article VII, nor the adoption of any
provision of the Corporation's Certificate of Incorporation inconsistent with this Article Vll, shall
eliminate or reduce the effect of this Article VII in respect of any matter occurring, or any action or
proceeding accruing or arising or that, but for this Article VII, would accrue or arise, prior to such
amendment, repeal or adoption of an inconsistent provision.

ARTICLE Vlll

The Corporation renottnces any interest or expectancy of the CorporatioN in, or in being
offered an opportunity to participate in, any Excluded Opportunity. An "Excluded Opportunity" is
any matter, transaction or interest that is presented to, or acquired, created or developed by,or which
otherwise comes into the possession of (i) the Series D Preferred Director or (ii) First Solar, Inc. or
any affiliate, partner, member, director, stockholder, employee. or agent of First Solar, Inc.
(collectively, "Covered Persons"), unless such matter, transaction or interest is presented to, or
acquired, created or developed by, or otherwise comes into the possession of, a Covered Person
expressly and solely in such Covered Person's capacityas a director of the Corporation..

-r * *

1

J
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The foregoing Fifth Amended and Restated Certificate of Incorporation has been duly
adopted by this corporation's Board of Directors and stockholders is accordance with the applicable
provisions of Sections 223. 242 and 245 of' the General Corporation Law of the State of Delaware.

Executed at Foster City, California, on October 28, 2008.

4/ Lyndon Rive
Lyndon Rive, Chief Executive Officer &
President -

1
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Exhibit B

Second AmendedandRestated Bylaws

r

C:\Dacuments and Settings\m4b\Loul Senings\Tempora1y tenet Files\OLKB33\SolaxCity__ StodcholderCmlsent  (Sedesb)
(FlNAL)_(PALlB2_4446587__4).DOC



Exhibit C

Form of Indemniticadon Agreement

1

C:\Documents and Settings\m4b\IJocal Settings\Tempnnuy Istana Files\oLKB33\solaxcity_ Stockholder Consent (Series D)
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RECEIVED

M0

Jordan R. Rose AZ Bar No.: 017452
Court s. Rich AZ Bar No. 021290
M. Ryan Hurley AZ Bar No. 024620
Rose Law Group pc
6613 N. Scottsdale Road, Suite 200
Scottsdale, Arizona 85250
Direct: (480)240-5585
Fax: (480) 505-3925

t  A,4 'Sim
DOCKET CGHTRQL

2889 JUL lb  O M:

CG?'iHe

Attorneys for Applicant So1arCity Corporation

1

2

3

4

5

6

7

8

9

BEFORE THE ARIZONA CORPOR.ATION COMMISSION

KRISTIN K. MAYES
CHAIRMAN

SANDRA D. KENNEDY
COMMISSIONER

PAUL NEWMAN
COMMISSIONER

10

11
GARY PIERCE
COMMISSIONER

BOB STUMP
COMMISSIONER

12

13

14 DOCKET no. E-20690A-09-0346
15

16
NOTICE OF FILING
SUPPLEMENTAL EXHIBIT

17

18

19

IN THE MATTER OF THE
APPLICATION OF SOLARCITY
FOR A DETERMINATION THAT
WHEN IT PROVIDES SOLAR
SERVICE TO ARIZONA SCHOOLS,
GOVERNMENTS, AND NON-
PROFIT ENTITIES IT IS NOT
ACTING AS A PUBLIC SERVICE
CORPORATION PURSUANT TO
ART. 15, SECTION 2 OF THE
ARIZONA CONSTITUTION

)
)
)
)
)
)
)
)
)
)
)

20

21

22

23

24

Applicant, SolarCity, by and through its undersigned counsel, hereby submits this

additional Exhibitto its 7/2/09 Application in theabove referenced Docket. The document

should have been included with Exhibit B of the Application and is hereby submitted per Staff' s

request.
25

26

27

28
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/A

RESPECTFULLY SUBMITTED this day of July, 2009.

Rose Law Group pc

%

1

2

3

4

5

6

7

8

9

10

11

12

13

14

Jordan R. Rose
Court s. Rich
M. Ryan Hurley
6613 N. Scottsdale Road, Suite 200
Scottsdale, Arizona 85250
Direct: 480.505~3936
Fax: 480.505.3925
Attorneys for Applicant SolarCity Corp.

15

16

17

18

19

20

21

22

23

24

25

26

27
I
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S0l3llCit_Y
Solar Services Agreement

This Solar Services Agreement (this "Agreement") is altered into by the parties listed below (each a "Party" and collectively the

"Parties") as of the date dined by Salle below (the "Elfectlve Date").

This Agreement sets forth the terms and conditions of the finance, design installation, operation and maintenance Of the turnkey solar
panel system described inExhibi t  2 (the "System") to be installed at the Purchaser's facility described in E x h i b i t s (the "Faci l i ty").

The exhibits listed below are incorporated by terence and made part of this Agreement.

Exhibi t  l
Exhibit 2
Exhibit 3
Exll1bit 4
Exhibit 5
Exhibit  6
Exhibit  7

Finance Attachment
System Description
Purchaser's Facility
Delivery Point
Licdise Area
Memorandum of License
Genaal Terms and Conditions (Revised May 27, 2009)

SolarCity Corporation

.a
-4

- l
x

Signature:

Pnrehilserz

( .

Signauu u.

Printed Name: Daw'd Peterson hinge Lyndon Rive

Ti t le:  CEOTitle: Assistant Superintendent

z2. :rW/4>iDate: Doe: I8llAW-L 25\2»CG°\ •

02009 SQlsrci¢y- Ml light; reserved.

Purchaser: .SaUer:

Name
and
Address

Scottsdale Uiuned School District #4s

Desert Mountain High School
12575.East Yia Linda
Séottsdade, AZ 85259
Attention: David Pdexson

Name
and
Address

5¢llrC*¢:fC°lP°""i""
393 V'mtlgePllukDliv¢» Suite 140
F¢n¢a¢y,cA 94404
Attmldon: I.easu'IJ¢alleAdnmdnilhtllor

Phone (480)484-6139 . Phone (650)638-1028

Fax (480)484-6294 'Fax (650)638-1029

E-mail <3p¢\=rs<w@s"sd-° fs E-mail cont'actadnninistratox@solarcity.com

Purchaser
(checkage)

owns the Facility

CI lqasgs the Facility

i i

3

I 1

f

at
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OFFICIAL SEAL

VALERIE  A .  PLEASANT
Num-y Public ° fAm¢ l-1

MAFUCOPA COUNTY
.My comm. October81, 29)r

STATE OF ARIZONA )
) ss.

COUNTY OF Mmliafa )

. . ..,. Vale ?(e¢wMn .
proved to me on the'5asis of saltisf%otory evidence to  be the pason(s )  whose name(s) is /are subscribed to the within 'ms tnunent

NI M F H .  7 P Y _ §' f . befcnre me. P i a ¢ w ~ Jw°~=~,  Pub l ic . P='°I==lllv -w=~===t b a v f o l elcmuw o
.mshumaxt a n d

acknowledged to me that  he/she/ they executed the same 'm his/herltheir authorized capa.city(ies), and that by his/herldxeir sig1nat\.ue(s)
on the inst rument  the person(s),  or the eNt ity  upon behalf  of  which the person(s) acted, executed the ins t rument .

I certify under P E N A L T Y  O F  P E R J U R ,  r air:th# I-~==-==m=§==¢=» m==g» ~-that the foregoing paragraph is Tue and

correct .

SS my  hand an coal seal.

t o  9
Signature of  Notary IC

STATE OF ARIZONA )
)  ss.

COUNTY OF )

O n , befog me,. , Notary Public, pasonadly appeared , wh o
proVed to m y a n t h e basis of satisfactory evidence to be the pas8m(s) whose name(s) is/are subscribe to the within in étrumcnt and
acknowledged to me that he/shel thcy executed the same in his/ha/thcir authorized capacity(ies), and that by his/her/ their s ignat1nte(s)
on the inst rument  the pa'son(s),  or the ent i ty  upon behalf  Qf  which the person(s) acted, executed the ins t rument .

I  cer t i f y  under  PENALTY OF PERJURY under  the laws  of  the State of  Ar izona that  the foregoing paragraph is  t rue and
correct .

W I T M S S my hand and of f ic ia l  seal .

S ignature of  Notary  Publ ic

Solar Services Agreement v.052709 2



Contract Year $lkwh

1
2
3
4
5
6
7
8
g
10
11
12
13
14
15

$0.11
$0.11
$0.11
$0.11
$0.11
$0.11
$0.11
$0.11
$0.11
$0.11
$0.11
$0.11
$0.11
$0.11
$0.11

End of Contract Year

6

10

15

Option
Price*:

$5,394,103.61

$4,378,629.02

$2,663,572.40

1

l

4

i
I

o

Exhibit 1
Finance Attachment

1. Term' FiReman (15) years, beginning on the Commercial Operation Date.

2. AdditionalTerms: Up to Two (2) AdditionalTermsof Five (5) years each.

3. Environmental Incentivesand Environment Attributes Accrue toSeller.

4. Contract Price:

s. Condition Satisfaction Date: September 15, 2009

6. Anticipated Commercial Operation Date: October 1, 2009

7. Outside Commercial Operation Date: October 15, 2009

s. Purchase Option Price

* Higher of Fair Market Value of System or amount specified

Solar Power Purchase Agreement v. 052709



Contract Year Termination
Value

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

$10,786,914.43

$B,702,885.27

$7,625,052.73

$6,6B1,B55.85

$5,805,582.80

$4,887,952.15

$4,562,326.71

$4,306,563.02

$4.040,430.55

$3,763,398,75

$8,474,910.63

53,174,381.40

$2,861,197.07

$2,534,713.05

$2,194,252.55

I I l

I

1

I

9. Termination Value:

a

I

II

10. Rebate Variance. All prices in this Agreement are calculated based on a rebate of APS ($0.l87/kWh for 15 years), If the actual rebate is
lower than calculated, prices will be adjusted pro-rata to reflect the actual rebate received, provided, however that Buyer shall have the
right to terminate this Agreement if it does not accept the pro-rata adjustment.

r

r

Solar Power Purchase Agreement v. 052709
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Exhibit 2

System Description

1. SystemLocation'Debt Mountain High School: 12575 East Via Linda, Scottsdale, AZ 85259

z. System Size (no kW): 968 kw

3. ExpectedFirst Year EnergyProduction:1,737,495 kph

4. Scope: This is a 968kW, producing approx 1795 kWh's per kW for a total of 1,737,470 in the first year. The

installation is a roof mount on a flat roofs

5. Expected Module(s):FS-275 First Sola 75 watts

6. ExpectedInventen-(s): SatCon Powergate Plus PVS-500 (2)

7. Expected Structure: Roof mount using the best technology determined upon intense engineering site visits and
recommendation tram roofers, either penetrating or eon-penetrating mounting hardware. The Seller shall be solely

responsible for verifying the structural integrity of the Roofs

Includes:n/a8.

Excludes: n/a9.

Solar Services Agreement v.052709
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Exhibits
Purchaser's Facility

A parcel of land located in the state of Arizona, County of Maricopa, with a situs address of 12575 East Via Linda Scottsdale, AZ
85259 currently owned by Scottsdale Unified School District 48 having a tax assessor number of 217-40-040A and being the same
property more fully described as McDowell acres No.2 MCR 78-8 lots 41 Thru 80 EX N 15F of lots 41 thru 488: EX W 5F of lots
41,45,57,72,73 & also all RDS bands P/D 90-512295 EX Com E4 COR sec S55F W 40F to POB s 20F s 235I~` W 15.5 F N 235F,
newly ALG 201=, RAD CUR CONC SWLY thriLl C/A 89D56M E To POB & EX RD P/F 95-0432231 & Also EX any PT RD LY

WI/IN P/F 99-803597 and described in document number 803597 dated 06/07/1999 and recorded 08/25/1999.

Solar Services Agreement v.052709



Exhibit 4
Delivery Point
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Exhibit s
License Airer
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Exhibit 6
Memorandum bf License

RECORDING REQUESTED BY AND WHEN
RECORDED RETURN TO:
So1alu:City Corporation
393Vintalge Park Drive, Spite 140
Foster City,CA 9~4404
Attwdon: Lease License Administrator

)
)
)
)
)
)
)

(space above this line reserved for recorder's Lise)

MEMORANDUM OF LICENSE

day et June, 2009, by and between Desert Mountain HighTHIS OF LICENSE iS .made and entered into this ___
School, whose address is 12575 East Via Linda, AZ 85259("Licensox°"), and SOLARCITY CORPORATION, whose address is 393

Vintage Park Drive, Suite 140, Foster City, CA 94404 ("Licensee").

A. Licensor is the owner of certain real property ("Premises"), located in the County of Maricopa, State of Arizona,
described inExhibit A attached to and incorporated herein by reference.

B. Licensor and Licensee have entered into a Solar Services Agreement dated as of June_, 2009 ("Agreeinent7')
under Which Licensee finances, designs, develops and operates a photovoltaic electric generating system ("System")
for Licensor. The Agreement is for a term of Fifteen (15) years, beginning June . 2009 .and ending on
June , 2024, with an option to extend the Agreement for up to Two (2) extended terms of Five 1(5) years
each, Pursuant to theAgreement, Licensor has granted Licensee an irrevocable, non-exclusive license ("License")
over the Premises for diepurposes and on the terms set forth in the Agreement.

Licensor and Licensee agree as follows:

1. Licensor hereby grants to Licensee the License ova the Premises on and subject to the terms and conditions set
forth in the Agreement which is incorporated herein by reference.

42 . 2009 and continues until one hundred and twenty (120) days after theThe term of the License begins on June
termination of the Agreement.

3. This Memorandum of License shall not be deemed tO modify, alter or amend in any way the provisions of the
License or the Agreement. In the event of any Conflict between the terms of the License and/or the Agreement and
this Memorandum, the terms of the License and/or the Agreement, as applicable, shall control.

The undersigned have executed this Memorandum of License as of the date first written above.

LICENSEELICENSOR

SOLARCITY CORPORATIONScottsdale Unified School District #48

>
) .f

-1 '»
K

C
y:

Name: Lyndon Rive
ide: CEO

<
by'
Namsz
Title: 5s§'9Aw .s¢» F<24~1=v A° 5"

[REALUNDER OF PA GE INTFNTIONALLYLEFTBIANK
ACKNOWLEDGEMENTPAGE FOLLO WS]

1Solar Servicer Agxcement v.052709
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Exhibit A
To Memorandum of License

LegalDescriptionof Premises

Thatcertain real property located inthe County obaMa:icopa, State of Axizcma, described asfollows:

A parcel of land located in the state of Arizona, County of Maricopa, with a situs address of 12575 East Via Linda Scottsdale, AZ
85259 currently owned by Scottsdale Unified School District 48 having a tax assessor number of 217-40-040A and being the same
property more fully described as MeDowe1l acres No.2 MCR 78-8 lots 41 Thru 80 EX N 15F of lots 41 thru 48 & EX W5F of lots
41,45,57,72,73 & also all RDS bands P/D 90-512295 EX Com E4 COR sec S55F w 40F to POB S 20F s 235P W 15.5 F N 235F,
newly ALG 20F,RADCUR CONC SWLY thru C/A 89D56M E To POB & EX RD P/F 95-0432231 & Also EX any PT RD LY

WI/IN P/F 99~803597 and described in document number 803597 dated 06/07/1999 and recorded08/25/1999.
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Exhibit7

Solar Services Agreement General Terms and Conditions

Revised May27,2009

Purpose: The purpose of this Agreement is to ser forth the terms and conditions by which SolarCity will provide the
Purchaser with the tioancing, design, installation, operation and maintenance of a solar panel system at Purchaser's Facility.

1.
Definitions and Interpretation: Unless otherwise defined or required by the context in which any term appear: (a) the
singular includes the plural and vice vase, (b) the words "herein," "hereof" and "hereunder" refer to this Agreement as a
whole and not to any particular section or subsection of this Agreement, (c) references to any agreement, document or
instrument mean such agreement, document or instrument as amended, modified, supplemented or replaced from time to
time, and (d) the words "include," "includes" and "including" mean include, includes and including "without limitation."
The captions or headings in this Agreement are strictly for convenience and shall not be considered in interpreting this

Agreement.

2. Finance. Design. Development and Operation of Solar Panel Svstem. Seller shall provide for Buyer the financing,
design, development and operation of the System during the Mud Tenn and any Additional Term (as definedinExhibit1.
and collectively the "Term"). At the end of the sixth (6th) and tenth (10th) Contract Years and at the end of the Initial Term
and each Additional Tenn, so long as Purchaser is oat in default under this Agreement, Purchaser may purchase the System

Nom Seller as set forth more fully in Section 16 of this Agreement.

Term and Termination.3.

a. Initial Term. The initial term ("Initial Term") of this Agreement shall commence on the Commercial Operation
Date (as defined below) and continue for the length of time specified in Exhibit 1, unless earlier terminated as
provided for in this Agreement. The "Commercial Operation Date" is the date Seller gives Purchaser written
notice that the System is mechanically complete and capable of providing electric energy to the Delivery Point.
Upon Purchaser's request, Seller will give Purchaser copies of certificates of completion or similar documentation
from Seller's contractor and the interconnection or similar agreement with the Utility. This Agreement is effective
as of the Effective Date and Purchaser's failure to enable Seller to provide the electric energy by preventing it from
installing the System or otherwise not performing shall not excuse Purchaser's obligations to make payments that

otherwise would have been due under this Agreement.

b. Additional Terms. If Purchaser has not exercised its option to purchase the System by the end of the Initial Term,
either Party may give the other Party written notice of its desire to extend this Agreement on the terms and
conditions set forth herein for the number and length of additional periods specified in Exhibit 1 (each an
"AdditionalTerm"). Such notice shall be given, if at all, not more than one hundred twenty (120) and not less than
sixty (60) days before the last day of the Initial Term or the Mm current Additional Term, as applicable. The Party
receiving the notice requesting an Additional Termshall respond positively or negatively to that request in writing
within thirty (30) days after receipt of the request. Failure to respond within such thirty (30) day period shall be
deemed arejectionof the offer for an Additional Term. If both Parties agree to an Additional Term, the Additional
Termshall begin immediately upon the conclusion of the then current term or Additional Term on the same terms
and conditions as set forth in this Agreernait. If the Party receiving the request for an Additional Term rejects or is
deemed to reject the Erst Party's offer, this Agreement shall terminate at the end of the Initial Term (if the same has

not been extended) or the then current Additional Term.

4. Billing and Pavement.

a. Monthlv Charges. The Purchaser and Seller agree that Purchaser will take title to all electric energy that the
System generates from the moment the System produces such energy and that such energy will be delivered to
Purchaser at the delivery point identified onExhibit 4(the"DeliveryPoint"). Purchaser shall purchase all such
electric energy as and when produced by the System. Each month, Purchaser shall pay Seller for the benefit it
receives under this Agreement. Purchaser agrees that it will make such monthly payments to Seller and that the rate
shown in Exhibit 1 (the "Contract Price") is a is a fair ad reasonable price in light of etc bcnetit that the
Purchaser receives under this Agreement. The Parties agree that the benefit to Purchaser under this Agreement is
best measured in relation to the electricity that the System produces and as such the monthly payment will be quad
to the applicable S/kwh rate multiplied by the number of kph of energy generated daring the applicable month, as

measured by the System meter.
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b. Monthlv Invoices. Seller shall invoice Purchaser monthly. Such monthly invoices shall state (i) the amount of
clectlic energy produced by the System and delivered to the Delivery Point, (ii) the rates applicable to, and charges
incurred by, Purchaser under this Agreement and (iii) the total amount due from Purchaser.

c.
Uti l i tv Invoices. Purchaser shall authorize the Utility to send to Seller duplicates of any bills sent to Purchaser. If
Utility does not permit duplicate bills to be sent to Seller, Purchaser shall, promptly upon receipt of each bill, make a
photocopy of each bill and mal the copy to Seller. Purchaser shall pay all charges assessed by the Utility to the

Facility.

e.
Taxes. Purchaser shall either pay or reimburse Seller for any and all taxes assessed on the generation, sale, delivery
or consumption of electric energy produced by the System or the interconnection of the System to the Utility's
electric distribution system, including property taxes on the System; prow'dcd, however. Purchaser will not be
required to pay or reimburse Seller for any taxes during periods when Seller fails to deina electric energy to
Purchaser for reasons other than Force Manicure. For purposes of this Section 4(c1."Taxes" means any federal, state
and local ad valorem, property, occupation, generation, privilege, sales, use, consumption, excise, transaction, and
other taxes, regulatory fees, surcharges or other similar charges but shall not include any income taxes or similar
taxes imposed on net revenues imposed on Seller due to the sale of energy under this Agreement, which shall be

Seller's responsibility.

f. Pavement Terms. All amounts dueunder this Agreement shall be due and payable net twenty (20) days from receipt
of invoice. Any undisputed portion of the invoice amount not paid within the twenty (20) day period shall accrue
interest at the annual rate of two and one-half percent (2.5%) over the Prime Rate (but not to exceed the maximum

rate permitted by law).

Environmental Attributes and Environmental Incentives.s.

Unless otherwise specified on Exhibit 1, Sella is the owner of all Environmental Attributes and Environmental Incentives
and is entitled to the benefit of all Tax Credits, and Purchaser's purchase of electricity trader this Agreement does not include
Environmental Attributes, Environmental Incentives or the right to Tax Credits or any other attributes of ownership and
operation of the System, all of which shall be retained by Seller. Purchaser shall cooperate with Seller in obtaining, seeming
and transferring all Environmental Attributes and Environmental Incentives and the benefit of all Tax Credits, including by
using the electric energy gaierated by the System in a manner necessary to qualify for such available Environmental
Attributes, Environmental Incentives and Tax Credits. Purchaser shall not be obligated to incur any out-of-pocket costs or
expenses in connection with such actions inIcss reimbursed by Seller. If any Environmental kicentives are paid directly to
Purchaser, Purchaser shall immediately pay such amounts over to Seller. To avoid any conflicts with fair trade rules
regarding claims of solar or renewable energy use, Purchaser, if engaged in commerce and/or trade, shall submit to Seller for
approval any press releases regarding Purchaser's use of solar or renewable energy and shall not submit for publication any
such releases without the written approval of Seller. Approval shall not be unreasonably withheld, and Seller's review and

approval shall be made in a timely manner to permit Purchaser's timely publication.

"Environmental Attributes" means any and all credits, benefits, emissions reductions, offsets, and allowances, howsoever
entitled, attributable to the System, the production of electrical energy Boy the System and its displacement of conventional
energy generation, including (1) any avoided emissions of pollutants to the air, soil or water such as sulfur oxides (SOx),
nitrogen oxides (NOt), carbon monoxide (CO) and other pollutants; (2) any avoided emissions of carbon dioxide (CO2),
methane (CHI), nitrous oxide, hydrofiuorocarbons, perfluorocarbons, sulfur hexafluoride and other greenhouse gases
(GHGs) that have been determined by theUnited Nations Intergovernmental Panel on Climate Change, or otherwise by law,
to contribute to the actual or potential threat of altering die Earth's climate by trapping heat in the atmosphere; and (3) the
reporting rights related to these avoided emissions, such as Green Tag Reporting Rights and Renewable Energy Credits.
Green Tag Reporting Rights are the right of a party to report the ownership of accumulated Green Tags in compliance with
federal or state law, if applicable, and to a federal or state agency or any other party, and include Green Tag Reporting Rights
accruing under Section l605(b) of The Energy Policy Act of 1992 and any present or future federal, state, or local law,
regulation or bill, and international or foreign emissions trading program. Environmental Attributes do not include
Environmental Incentives and Tax Credits. Purchaser and Seller shall file all tax returns 'm a manner consistent with this
Paragraph 5. W ithout limiting the generality of.the foregoing, Environmental Attributes include carbon trading credits,
renewable energy credits or certificates, emissions reduction credits, investment credits, emissions allowances, green tags,

tradable renewable credits and Green-e®  products.

"Environmental Incentives" means any and credits, rebates, subsidies, payments or other incentives that relate to self-
generation of electricity, the use of technology incorporated into the System, environmental benefits of using the System, or
other similar programs available from the Utility, any other regulated entity, the manufacturer of any part of the System or

any Governmental Authority.
5Solar Services Agreement v.052709



"Governmental Authority" means any national, state or local government (whether domestic or foreign), any political
subdivision thereof or any other governmental, quasi-governmental, judicial, public or statutory instrumentality, authority,
body, agency, bureau or entity (including the Federal Energy Regulatory Commission or the California Public Utilities

Commission), or any arbitrator with authority to bind a party at law.

"To Credits" means any and all (i) investment tax credits, (ii) producion tax credits and (iii) similar tax credits under
federal, state or local law relating to the construction, ownership or production of energy from the System.

6. Conditions to Obligations.

a. Conditions to Seller's Obligations.

Seller's obligations under this Agreement are conditioned on the completion of the following conditions to Seller's

reasonable satisfaction on or before the Condition Satisfaction Date:

i . Completion of a physical inspirion of the Facility and the property upon which the Facility is located (the
"Premises") including, if applicable, Geotechnical work, and real estate due diligence to eoniirm the

suitability of the Facility and thePremises for the System;

ii. Approval of (i) this Agreement and (ii) the Construction Agreement (if any) for the System by SevIer's
Financing Parties. "Construction Agreement" as used in this subsection means an agreement between

SolarCity and a subcontractor to install the System.

iii. Confirmation that Seller will obtain all applicable Environmental Incentives and Tax Credits;

iv. Receipt of all necessary zoning, land use and building permits, and

v. Execution of all necessary agreements with the Utility for interconnection of the System to the Utility's

electric distribution system.

vi. Prior to Seller commencing construction and installation of the System, Purchaser shall give Seller proof of
insurance for all insurance required to be maintained by Purchaser under this Agreement.

Conditions to Purchaser's Obligations.b.

i Purchaser's obligations under this Agreement arc conditioned on the occurrence of the Commercial
Operation Date for tile System on or before the Outside Commercial Operation Date (See Exhibit l l .

Failure of Conditions.c.

If any of the conditions listed in subsections a) or b) above are not satisfied by the applicable dates specified in those
subsections, the Parties will attempt 'm good faith to negotiate new dates for the satisfaction of the failed conditions. If the
parties are unable to negotiate new dates then the Party that has not failed to meet an obligation may terminate this
Agreement upon ten (10) days written notice to the other Party without liability for costs or damages or triggering a default

under this Agreement.

7. Seller's Rights and Obligations.

a. Permits and Approvals. Seller, with Purchaser's reasonable cooperation, shall use commercially reasonable efforts

to obtain, at its sole cost and expense:

i. any zoning, land use and building permits required to construct, install and operate the System, and

ii. any agreements and approvals from the Utility necessary in order to interconnect the System to the Utility's

electric distribution system.

Purchaser shall cooperate with Seller's reasonable requests to assist Scllcr in obtaining such agreements, permits
and approvals.

6Sola: Services Agreement v.052709
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b. Standard Svstem Repair and Maintenance. Seller shall finance, design, develop, operate and install the System
at the Facility. During the Term, Seller will operate and perform all routine and emergency repairs to and
maintenance of the System at its sole cost and expense, except for any repairs or maintenance rcsulti g from
Pu.rchaser's negligence, willful misconduct or breach of this Agreement or the Site Lease (if applicable). Seller shall
not be responsible for any work done by others on any part of the System unless Seller authorizes that work in
advance in writing. Seller shall not be responsible for any loss, damage, cost or expense arising out of or resulting
from inmpropa environmansal controls or improper operation or maintenance of the System by anyone other than
Sclla or Sella's contractors. If the System requires repairs for which SeNa is not responsible, Purclnsa shall pay
Sella for diagnosing and correcting the problem at Seller or Sella's contractors' then emrenr standard rates. Sella-
shall provide Purchaser with reasonable notice prior to accusing the Facility to make standard repairs.

e. Non-Standard Salter Repair and Maintenance. If Seller incurs incremental costs to maintain the System due to
conditions at the Facility or due to the inaccuracy of any iiuiiirnnation provided by Purchaser and relied upon by
Sells, the pricing, schedule and other rams of this Agreemait will be equitably adjusted to compensate for my
work in excess of normally expected work required to be performed by Scala. In such event, die Parties will
negotiate such equitable athustrnent 'm good faith.

d.
'it

Breakdown Notice. Seller shall notify Purchaser within twenty-four (24) hours following Sella's discovery of (1)
any material malfunction in the operation of the System or (b) an interruption 'm the supply of eleotirical orgy tim
the System. Purchase and Sells' shall each designate personnel and establish procedures such that each Party may
provide notice of such conditions requiring Sella's repair or alteration at all times, twenty-four (24) hours per day,
including weekends and holidays. Purchaser shall notify Seller immediately upon the discovery of an emergency
condition affecting the System.

e. Suspension. Notwithstanding anything to the contrary herein, Seller did! be entitled to suspend delivery of
electricity from the System to the Delivery Point for the purpose of maintaining and repsliring the System Md such
suspension of service shall act constitute a breach of this Agireeiunent;provided, that Seller shall use commercially
reasonable efforts to nniniinize any interruption in service to the Purchaser.

f. Use of Contactors and Subcontractors. Seller shall be permitted to use contractors and subcontractors to perform
its obligations undo this Agreement. However, Seller shall continue to be responsible for the quality of the work
performed by its contractors and subcontractors. Ira list of pre-approved contractors and subcontractors is desired,
such list shall be scheduled on an appendix toExhibit 7. All Contractors and subcontractors other than those that
may be scheduled on an appendix to Exhibit 7 shall be subject to Pure=haser's prior written consent, not to be
unreasonably withheld.

g. Liens and Payment of Contractors and Suppliers- Sella shall pay when due all valid charges Fiona dl
contractors, subcontractors and suppliers supplying goods or services to Seller under this Agreement and shall keep
the Facility fizeau and clear of any liens related to such charges, except for those liens which Sella is permitted by law
to place on the Facility showing non-payment by Purchaser of amounts due undo this Agreement. Seller shall
indenrrnify Purchaser for all claixns, losses, damages, liabilities and expenses resulting from any liens tiled against
the Facility or the Prenuiscs in connection with such charges;provided., however, that Seller shall have the right to
contest any such lien, so long as it provider a statutory bond or other reasonable assurances of payment that either'
remove such lien from title to the Facility and the Pternises or that assure that any advise judgment with respect to
such lien will be paid without affecting title to the Facility and the Premises.

h. No Warrantv. NO WARRANTY OR REI-IEDY, WIIEHIEII STATUTDRY, WRITIEN, ORAL, Exrnsss OR
n~II>I.IIs:I>, INCLUDING WITHOUT LIMIrA'I'ION WARRIHINTIES OF MERCHANTABILITY AND FITNESS
FOR A PARTICULAR PURPOSE, OR WARRANTIES ARISING FROM COURSE OF DEALING OR USAGE
OF TRADE SHALL APPLY. The remedies so forth in this Agrearnent shall be Purchaser's sole and exclusive
remedial for any claim or liability arising out of or 'm connection with this Aerwncnt, whcdia arising in contract,
tort (including negligence), strict liability or othawisc.

s. Purchaser Rights sir! Obligations.

a. Faciitv Access Rlllllts. Purchaser grants to Seller and to Sella's agents, ennployea and contractors in irrevocable
non-excludve license running with the Premises (the "License") for access to, on, over, undo and across the
Preinuises as more particularly described in Exhibit 5 (the "License Area") for the purposes of (a)
constructing, opemratkig, owning, maintaining accessing, removing and replacing the System; (b) pafcrming all of
Sellcr's obligations and °D1*'¢*=iI*S all of S¢11¢t8 rights So forth 'm this As1w=1==w=t; and (G) installing, "sins laid
maintaining electric lines Md equipment, including inverters and anders, necessary to intaccnnect the System to

Solar Services Agreenueut v.052709 7



b. OSHA Compliance. Pwurchasa shall ensure that all Occupational Safety and Health Act (OSHA) requixwnmts ad
ether similar eqaplieable safar laws or codes are adhered to in its performance under this Agreement.

c.

,4

d.

e.

f.

g.

Mdnternnee of Fadlitv. Purchase shall, at its sole cost and expense, maintain Purchaser's Facility in goocl
condition and repslir. Purchase will ensure that the Facility remains interconnected to the local utility grid at all
times and will not permit causation of electric service to the Facility from the local utility. Purchaser is fully
responsible for the maintenance and repair of the Facility's electn'cal system and of all ofPurdrasa's equips t that
utilizes die System's outputs. Purchaser shall propaiy maintain in full working order all of Purchaser's electric
supply or genaztion equipment that Purchaser may shut down while utilizing the System. Purchaser shall promptly
notify Sella of any matters of which it is aware pertaining to any damage to or loss of use of die System or that

could reasonably be expected to adversely afllect the System.

Outages. Purchaser shall be permitted to be off line for two (2) ii111 twenty-four (24) hour days (each, a
"Scheduled outage") per calendar year during the Term, during which days Purchaser shall not be obligated to
accept or pay for electricity from the System;provided, howcva, that Purchaser must notify Seller in writing of
ach such Scheduled Outage at least forty-eight (48) hours in advance of the commencement of a Scheduled Outage.
In the cvait that Scheduled Outages exceed two (2) days pa cadaidar year or there are unscheduled outages, in each
case for a reason olla than a Force Maieurc event, Seller shall reasonably estimate the amount of electricity that
would have hem delivered to Purchaser during such excess Scheduled Outages or unscheduled outages and shall

'invoice Purchaser for such amount in accordance with Section 4. Purchaser may purchase e.le<:uicity from my

source during the Tan of this Agreement.

Soclrltv. Purchase shall be responsible for the physical security of the License Area and for any
danaage or vandalism to the Systeln as a result of failure to maintain such security. Purohasa will not conduct
activities on, in or about die License Area or the Facility that have a reasonable of causing dannagc,
impairment or otherwise adversely affecting the System. Purchaser shall provide and take reasonable measures for
security of the System, including commercially reasonable monitoring of the Facility's alarms.

h.

Purchascr's electric system at the Facility and/or to die Utility's electric distribution system or that otherwise may
from time to time be useful or necessary in connection with the construction, installation, operation, maintenance or
repair of the System. Seller shady notify Purchaser prior to entering the Facility except in situations where there is
imminent risk of damage to persons or property. The term of the License shall continue until the date that is one
hundred and twenty (120) days following the date of expiration or termination of this Agreement (the "License
Term"). During the License Tam, Purchaser' shall ensure that Seller's rights under' the License and Scaler's access
totbeLieenseAr'eaa.represavedandpr'otected and slrali notinterriere with or parnnit any thirdpartiesto inttaiere
with such riglns or access. The grant of the License shall survive termination of this agreement by either Party.
Pnr'ehasa'agl'eestha!Seller may recortl a memorandurn oflicensein substantiallythe samefurnnastachedhereto as

Exhibit 6 in the land records 1459wun8 the License.

No Alteration of Facilitv. Purchaser shall not nuakc any akeratiorrs or repairs to the Facility which may adversely
affect die operation and nrairnerrmrce of the System without Sella's prior written consent. If Prochasa wishes to
make such alteratticns or repairs, Purchaser shall give prior written notice to Seller, setting forth the work to be
undertaker (except for emergency repairs, for which notice may be given by telephone), and give Sells the
opportunity to advise Purchaser in making such alterations or repairs in a marina that avoids damage to the System,
but, notwithstanding any such advice, Purchaser shall be responsible for all damage to the System caused by
Purchaser or its contractors. To the extent that temporary disconnection or removal of the System is necessary to
perform such dtaations or repairs, such work and any replacemmt of the System otter cornpldon of Purchaser's
alterations and repairs, shall be doc by Sella or its contractors at Purchaser's cost. All of Purdraser's iterations
and repairs will be done in a good and worlnrnanlike manner and in compliance with all applicable laws, codes and

permits.

Liens. Purchaser shall not directly or indirectly cause create, incur, assume or allow to exist any mortgage, pledge,
lien, charge, security interest, axcumbranoe or other claim of any nature on or with respect to the System or any
interest therdn. Purchaser shall immediately notify Sells in writing of the existence of any such mortgage, pledge,
liar, charge, security interest, cumbrance or other claim, shall promptly cause the same to be mischarged and
released of record without cost to Seller, and shall indemnify Sena against all costs and expenses (including
reasonable attorneys' fees) incured in discharging and releasing any such mortgage, pledge, lien, charge, security

11144484 eincunnhrance or other claim.

Ilsolatiol. Purchase understands that unobstructed aeeess to sunlight ('1nsolatlon") is cssmtial to Sella's
paiunnance of its obligations Ami a material tam of this Agreement. Purchaser shall not in any way cause and,
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where possible, shall not in any way penni any interfacncc with the System's Inso1atiQn. If Purchaser becomes
aware of any activity or condition that could di.mim'sh the Insulation of the System, Purchaser shall notify Seller
immediately and shall cooperate with Seller 'm preserving the System's existing Insulation levels.

i.
D to Lian . Purchaser shall provide Seller a high speed internet data line during the Term to enable Seller to
monitor and operate the System. I f Purchaser fails to provide such high speed internet data line, or if such line
ceases to inunction and is not repaired, Seller may reasonably Animate the amount of electric energy that was
generated and invoice Purchaser for such amount 'm accordance with Section 4. Provided, however, that Purchaser

shall have a reasonable period of time to review and contest such estimate.

i- Breakdown Notice. Purchaser shall notify Seller within twenty~four f24l hours following die discovery by it of (A)
any material malfunction in the operation of the System, or (B) any occurrences that could reasonably be expected
to adversely affect the System. Purehascr shall notify Seller inuriediatelv upon (A) an interruption in the supply of
electrical energy from the System, or (B) the discovery of an emergency condition respecting the Systcm. Purchaser
and Seller shall each designate personnel and establish procedures such that each Party may provide notice of such
conditions requiring Seller's repair or alteration at all times, twenty-four (24) hours per day, including weekends and

holidays.

k.
Metering. Electricity delivered to the Facility shall be measured by the SolarGuard monitoring system installed and

maintained by Sella as part of the System.

9. Change in Law.

"Change in Law" means (i) the enactment, adoption, promulgation, modification or repeal after the Effective Date of any
applicable law or regulation, (ii) the imposition of any material conditions on the issuance or renewal of any applicable
permit after the Effective Date of this Agreement (notwithstanding the general requirements contained in any applicable
Permit at the mc of application or issue to comply with future laws, ordinances, codes, rules, regulations or similar
legislation), or (iii) a change in any utility rate schedule or tariff approval by any Governmental Authority which in the case
of any of (i), (ii) or (iii), establishes requirements affecting owning, supplying, constructing, installing, operating or
maintaining the System, or other performance of the Seller's obligations hereunder and which has a material adverse effect
on the cost to Seller of performing such obligations, provided. that a change in federal, state, county or any other tax law after

the Effective Date of this Agreement shall not be a Change in Law pursuant to this Agreement.

If any Change in Law occurs that has a material adverse effect on the cost to Seller of performing its obligations under this
Agreement, then the Parties shall, within thirty (30) days following receipt by Purchaser from Seller of notice of such Change
in Law, meet and attempt in good faith to negotiate amendments to this Agreement as are reasonably necessary to preserve
the economic value of this Agreement to both Parties. If the Parties are unable to agree upon such amendments within such
thirty (30) day period, then Seller shall have the right to terminate this Agreement without further liability to either Party

except wide respect to payment of amounts accrued prior to termination.

Relocation of Svstem.10.

facility has inferior Insoiation as compared to the original Facility, Seller shall have the right to make an adjustment t

If Purchaser ceases to conduct business operations at and/or vacates the Facility or is prevented from operating the System at
the Facility prior to the expiration of the Term, Purchaser shall have the option to provide Seller wide a mutually agreeable
substitute premises located within the same Utility district as the terminated System or in a location with similar Utility rates
and Insulation. Purchaser shall provide at least sixty (60) but not more than one hundred eighty (180) days prior written
notice prior to the date that it wants to make this substitution. In connection with such substitution, Purchaser shall execute
an amended agreement that shall have all of the same terms as this Agreement except for the (i) Effective Date, (ii) License,
which will be amended to grant rights in the real property where the System relocated to; and (iii) Term, which will be the
remainder of the Term of this Agreement and such amended agreement shall be deemed to be a continuation of this
Agreement without termination. Purchaser shall also provide any new Purchaser, owner, lessor or mortgagee consents or
releases required by Seller or Seller's Financing Parties in connection with the substitute facility. Porchaser shall pay dl
costs associated with relocation of the System, including all costs and expenses incurred by or on behalf of Seller in
connection with removal of the System from the Facility and installation and testing of the System at the substitute facility
and all applicable interconnection fees and expenses at the substitute facility, as well as easts of new title search and other
out-of-pocket expenses conoeeted to preserving and retiling the security Mterests of Sellcr's Financing Parties Io the System.
Seller shall remove the System from the vacated Facility prior to the termination of Pu.rchaser's ownership, lease or other
rights to use such Facility. Seller will not be required to restore the Facility to its prior condition but shall promptly pay
Purchaser for any damage caused by Seller during removal of the System, but not for normal wear and tear. If the substitute

I o
Exhibit 1 such that Purehascr's payments to Seller are the same as if the System were located at the original Facility. If
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Purchaser is unable to provide such substitute Facility and to relocate the System as provided, any early termination will be

treated as a default by Purchaser.

11. Removal of Svstem at Expiration.

Upon the expiration or earlier termination of this Agreement (provided Purchaser does not excise its purchase option),
Seller shall, at its expense, remove all of its tangible property comprising the System from the Facility on a mutually
convenient date but in no event later than ninety (90) days after the expiration of the Term. The Facility shall be retumcd to
its original condition, except for System mounting pads or other support structures, which may be let in place, and ordinary
wear and tear. In no case shall Seller's removal of the System affect the integrity of Purchaser's root; which shall be as leak
proof as it we prior to removal of the System. Seller shall leave the Facility in neat and clean order. If Seller fails to remove
or commence substantial efforts to remove the System by such agreed upon date, Purchaser shall have the right, at its option,
to remove the System to a public warehouse and restore the Facility to its original condition (other than System mounting
pads or other support structures and ordinary wear and tear) at Seller's cost. Purchaser shall provide sufficient space for the
temporary storage and staging of tools, materials and equipment and for the parking of construction crew vehicles and
temporary construction trailers and facilities reasonably necessary during System rernovd.

Intentionally Deleted.12.

13. Default, Remedies and Damages.

a. Default. Any Party that fails to perform its responsibilities as listed below or experiences any of the circumstances
listed below shall be deemed a"DefaultingParty" and each event of default shall be a"Default Event" :

(1)
failure of a Party to pay any amount due and payable under this Agreement, other than an amount
that is subject to a good faith dispute, within ten (10) days following receipt of written notice from
the other Party (the "Non-DefaultingParty") of such failure to pay ("Payment Default"),

(2) failure of a Party to substantially perform any other material obligation under this Agreement
within thirty (30) days following receipt of  written notice f rom the Non-Defaulting Party
demanding such cure; provided. that such thirty (30) day cure period shall be extended (but not
beyond ninety (90) days) if and to the extent reasonably necessary to cure the Default Event, if  (i)
the Defaulting Party initiates such cure with the thirty (30) day period and continues such cure to
completion and (ii) there is no material adverse affect on the Non-Defaulting Party resulting from

the failure to cure the Default Event,

(3)
if any representation or warranty of a Party proves at any time to have been incorrect in any
material respect when made and is material to the transactions contemplated hereby, if the effect
of such incorrectness is not cured within thirty (30) days following receipt of written notice from

the Non-Defaulting Party demanding such cure,

Purchaser loses its rights to occupy and enjoy the Premises; or(4)

(5) a Party, or its guarantor, becomes insolvent or is a party to a bankruptcy, reorganization,
insolvency, liquidation, receivership, dissolution, winding-up or relief at' debtors, or any general
assignment for the benefit of creditors or other similar arrangement or any event occurs or
proceedings arc taken in any jurisdiction with respect to the Party which has a similar effect.

(6)
Purchaser prevents Seller from installing the System or otherwise failing to perform in a way that
prevents the delivery of electric energy from the System. (Such Default Event shall not excuse
Purchaser's obligations to make payments that otherwise would have been due under this

Agreement.)

Remedies.b.

(I) Remedies for Payment Default. If a Payment Default occurs, the Non-Defaulting Party may
suspend performance of its obligations under this Agreement. Further, the Non-Defaulting Party
may pursue any remedy Linda this Agreement, at law or in equity, including an action for damages
and termination of this Agreement, upon five (5) days prior written notice to the Defaulting Party

following the Payment Default.
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(2)
Remedies for Other Defaults. on the occurrence of a Default Event other than a Payment DdiauNt,
the Non-Defaulting Party may pursue any remedy under this Agreement, at law or in equity,
including an action for damages and termination of this Agreexmnt or suspazsion of pcrfonunancc
of its obligations undo this Agreaunent, upon five (5) days prior written notice to the D¢i§u1¢;n~g
Party following the occurrence at' the Default Event. Nothing herein slrall limit either Party's right
to collect damages upon the occurrarce of a breach or a default by mc other Party that does not

become a Ddhult Event.

(3) Defaulting Party as a result of a Default Evert by the Defaulting Party, the Defaulting Party shall
Dannazes Upon Termination by Ddhult. Upon a termination of this Agreement by the Non-

pay a Termination Paymart to the Non-Dcfhmrlting Party determined as follows (the "Ternnlrradon

Payment"):

A . Purcirasar. If Purchaser is the Defaulting Party and Sella terminates this Asf==H1=nL the
Termination Payment to Seller' shall be equal to the sum of (i) the termination value set
forllh inExh lbk 1 (the "Ternnllllation Value") for such Curran Year, (ii) removal costs
as provided in Section l3(lb¥3YC\ and (iii) my and dl other amounts previously teamed
under this Agreement and then owed by Purchaser to Seller. The Parties agree that actual
darnagcs to Seller 'm the event this Agreement terminates prior to the expiration of the
Term as the result of an Default Event by Purchaser would be difiicudt to ascertain, and
the applicable Termination Value set forth in Exhibi t  1 is a reasonable apprcxinnartion of
the damages mind by Seller as n result of early termination of this Agreement. The

Termination Payment shall not be lws than zoo.

B.

v I

Seller. If Sella is the Defaulting Party and Purchaser tmninates this Agreement, the
Tmninaticn Payment to Purchaser shall be equal to the sum of (i) the preiaxt value
(using a discount rate or9.5%) of the excess, if any, of the reasonably expected cost of
electric energy iirom the Utility over the Contract Price for the reasonably expected
production of  the Facil i ty for the remainder of  the Init ial Tam or the then am' t
Additional Term, as applicable; (ii) all costs reasonably incurred by Purchaser 'm re-
converting its electric supply to service from the Utility; (iii) any removal costs incurred
by Purchaser, and (iv) any and all other amounts previously accrued under this
Agreement and then owed by Salle' to Purchaser. The Termination Payment shall not be

less than zero.

c. Obligations Following Termination. I f  a Non-Default ing Party terminates this
Agreement pursuant to this Section 13(b\(3YCl. then following such termination, Seller
shall, at the sole cost and expense of the Defaulting Party, remove the equipment (except
for mounting pads and support suuauzes) constituting the System. The Non-Delhulting
Party shall take all commercially reasonable efforts to mitigate its dannagcs as the result

of a Default Event.

14. Representations and W arranties.

a. Gemmeral Representations and Warranties. Each Party represents and warrants to the other the following:

(1)
Such Party is duly organized, validly existing and in good standing undo the laws of  the
jurisdiction of its formation; the execution, delivery and performance by such Party of this
Agzreemnrrent have been duly arurhorized by all necessary corporate, partnership or linuitcd liability
company action, as applicable, and do not and shall not violate any law; and this Agreement is
valid obligation of such Party, enforceable against such Party in accordance with its rams (except
as may be limited by applicable banlorup'¢cy, insolvency, reorganization, moratorium and other
similar llrws now or hereafter' in effect relating to creditors' rights generally).

(2)
Such Party has obtained all licenses, authorizations, consents and approvals required by any
Govumnmtal lllushority or other third party and necessary for such Party to own its asses, carry
on its business and to execute and ddliva this Agreerrnait; and such Party is in compliance with all

laws that relate to this Agreetnmt in all material respects.

b. Purchaser's Representations and Warranties. Purchaser represents and warrants to Sella die following:
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(1)
1848. Purchaser has the full right, power and authority to grant the License contained in
Section 8(a). Such grant of the License does not violate any law, ordinance, rule or other
govcmmentd restriction applicable to Purchaser or the Facility and is not inconsistent with and
will not result in a breach or default under any agreement by which Purchaser is bound or that

affects the Facility.

(2)
Other' Arneanarts. Neither the execution and delivery of this Agceenuent by Ptrrchasar nor the
paformanoe by Purchaser of any of its obligations undo this Agreement conflicts with or will
result in a breach or default under my agireernent or obligation to which Purchaser is a party or by

which Purcbaset' or the Facility is bound.

(3)
Aeauacv of Information. Al l information provided by Purchaser to Sella, as it pertains to the
Facility's physical configuxaltion, Puurchascr's planned use of the Facility, and Purchaser's
estimated eleouidty requirements, is accurate in all material respects.

(4)
Puurchasa' Staltrrs. Purchase is not a public utility or a public utility holding company and is not
sulgiect to regulation as a public utility or a public utility holding company.

No Pool Use. No electricity generated by the System will be used to heat a swirunnning pool.
(5)

System Damage and llrlsur-ance.15.

a. Svitwl Damaze-

(1)
Sdlc's Obligations. If the System is damaged or destroyed odxa than by Purchaser's negligence

condition;provided, howevu. that if more than tiiiy percent (50%) of the System is destroyed

required to restore the System, but may instead terminate this Agreement, unless Plrrelmser' agrees

the greater of (A) then currant fault market value of the System and (B) die sum of the amounts

or willhrl misconduct, Seller shall promptly repair and restore the System to its pre-existing

during the last Ive (5) years of the Initial Term or dunliung any Additional Tarn, Sella shall not be

(i) to pay for the cost of such restoration of the System or (ii) to przrclmase the System "AS-IS" at

described inSection 13.b(3lAyil(using the date of purchase to determine the appropriate Contract

Year) andSection l3.b(3lAl(iiil.

(2)

~11

Purchaser's Obligations. If the Facility is damaged or destroyed by casualty of any kind or my
other occurrence other than Seller's negligence or willful misconduct, such that the operation of
the System and/or Pmchasa's ability to accept the electric "SY produced by the System are
materially impaired or prevented, Purchaser shall promptly repair and restore the Facility to its
pre-cxisthng condition; we°vided, however,that if more than 50% of the Facility is destroyed
during the last Eve years of the Initial Term or during any Additional Tenn, Puurclxaser may elem
dthcr (i) to restore the Facility or (ii) to pay the Termination Value set forth inExhibit 1 and all
other costs previously accrued but tmpdd undo this Agreement Md thereupon terminate this

Agzreemart.

b. Insurance Coverage. At all times during the Tenn, Seller and Purchaser shall maintain the following insurance:

i. Seller's Insurance. Seller shall (i) comprehensive general liability insurance with coverage of at
least $1,000,000 pa occurrence and $2,000,000 annual aggregate, (ii) ernployer's liability insurance with
coverage of at least $1,000,000 and (iii) worker's compensation insurance as required by law.

..
u. Pulrchasa'l Illslnaurcc.Purclraserr shall maintain (i) "all risk" property insurance on the System for the full

replacement cost thereof and name Seller as a loss payee, (ii) comprehensive general liability insurance
with coverage of a least $1,000,000 pa occurrence and $2,000,000 annual aggregate, (iii) Er:uploya's
liability insurance with coverage of at least $1,000,000 encl (iv) worka"s eonrnparsrrdon insurance as

required by law.

c. Policy Provisions. All insurance policies provided hereunder shall (i) enntain a provision whereby the insurer
agrees to give the party not provi&g the insurance thirty (30) days (ten (10) days in the event of non-paymart of
premiums) written notice bcibre the insurance is aneelled, ternanatcd or materially altered, (ii) be written on an
occurrence basis, (iii) with respect to Me casualty insurance policies, name Seller as loss payee thereunder, (iv) with
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respect to the liability insurance policies, include the other Party as an additional insured as its interest may appear,
(iv) include waivers of subrogation, (v) provide for primary coverage without right of eonlnlbution from any
insurance of the other Party, and (vi) be maintained with companies either rated no less than A- as to Policy
Holder's Rating in the current edition of Best's Insurance Goidc or otherwise reasonably acceptable to the other

party-

W ithin thirty (30) days after execution of this Agreement and upon the other Party's request and
d. Certif icates.

annually thereafter, each Party shall deliver the other Party certificates of insurance evidencing the above required

coverage.

e.
Deductibles. Unless and to the extent that a claim is covered by an indemnity set forth in this Agreement, each

Party shall be responsible for the payment of its own deductibles.

16. Ownership: Option te Purchase.

a.

place all parties having an interest 'm or a mortgage, pledge, lien,

Ownership of System. Throughout the Term, Seller shall be the legal and beneficial owner of the System at all
times, including all Environmental Attributes, and the System shall remain the personal property of Seller and shall
not attach to or be dcerned a part of; or fixture to, the Facility or the Premises. Each of the Seller and Purchaser
agree that the Seller is the tax owner of the System and dl tax filings and reports will be filed in a manner consistent
with this Agreement. The System shall at all times retain the legal status of personal property as defined under
Article 9 of the Uniform Commercial Code. Purchaser covenants that it will use commercially reasonable efforts to

charge, security interest, encumbrance or other
claim of any nature on the Facility or the Premises on notice of the ownership of the System and the legal status or
classification of the System as personal property. If there is any mortgage or fixture filing against the Premises
which could reasonably be construed as prospectively attaching to the System as a fixture of the Premises, Purchaser
shall provide a disclaimer or release from such lienholder. If Purchaser is the fee owner of the Premises, Purchaser
consents to the filing of a disclaimer of the System as a fixture of the Premises in the office where rel estate records
are customarily filed in the jurisdiction where the Facility is located and Seller shall provide such disclaimer to
Purchaser to file. If Purchaser is not the fee owner, Purchaser will obtain such consent from such owner. Purchaser
agrees to deliver to Seller a non-disturbance agreement in a form reasonably acceptable to Seller tim the owner of
the Facility (if the Facility is leasedby Purchaser), any mortgagee with a lien on the Premises, and other Persons

holding a similar interest in the Premises.

b.
Option to Purchase. At the end of the sixth (6th) and tenth (10th) Contract Years and at the end of the Initial Term
and each Additional Term, so long as Purchaser is not in default under this Agrcemcnt, Purchaser may purchase the
System from Seller on any such date for a purchase price equal to (i) with respect to an option exercised at the end
of the sixth (6th) or tenth (lath) Contract Years or at the end of the Initial Term, the greater of (A) the amount set
forth at such time in the Purchase Option Price schedule in Exhibit 1, and (B) the Fair Market Value of the System,
and (ii) with respect to an option exercised at the end of an Additional Tenn, the Pair Market Value of the System.
The "Fakir Market Value" of the System shall be detennined by mutual agreement of Purchaser and Seller,
provided, however, if  Purchaser and Seller cannot agree to a Fair Market Value within thirty (30) days after
Purchaser has exercised its option, the Parties shall select a nationally recognized independent appraiser with
experience and expertise in the solar photovoltaic industry to determine the Fair Market Value of the System. Such
appraiser shall act reasonably and in good faith to determine the Fair Market Value of the System on an installed
basis and shall set forth such determination in a written opinion delivered to the Parties. The valuation made by the
appraiser shall be binding upon the Parties in the absence of fraud or manifest error. The costs of the appraisal shall
be borne by the Parties equally. Purchaser must provide a notification to Seller of its intent to purchase at least
ninety (90) days and not more than one hundred eighty (180) days prior to the end of the applicable Contract Year or
the Initial Term or Additional Term, as applicable, and the purchase shall be complete prior to the end of the
applicable Contract Year or the Initial Term or Additional Term, as applicable. Upon purchase of the System,
Purchaser will assume complete responsibility for the operation and rndntenance of the System and liability for the
performance of the System, and Seller shall have no further liabilities or obligations hereunder.

Indemniicatioo nd LiHu.itati0ll$ of Liability.11.

a.

"Indemnified Parties"), from and against all loss, dainnge, expense,
liability and other claims, including court costs and reasonable attorneys' fees (collectively, "Liabilities") resulting

General. Each Party (the"IndemnifyingParty") shall defend, indemnify and hold harmless the other Party and the
directors, officers, shareholders, partners, members, agents and employees of such other Party, and the respective

affiliates of each thereof (collectively, the

Nom any third actions relating to thebreachof any representation or warranty set forth inSection 14 and from
injury to or death of persons, and damage to or loss of property to the extent caused by or arising out of the negligent
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acts or omissions o12 or the willful misconduct of the Indemnifying Party (or its contractors, agents or employees) in
connection with this Agreement; provided; however, that nothing herein shall require the indemnifying Party to
indemnify the Indemnified Party for any Liabilities to the extent caused by or arising out of the negligent acts or
omissions of; or the wiIIfu\ misconduct of, the Indcmniiied Party. This Section l7(a\ bowcvcr, shall not apply to
liability arising from any form of hazardous substances or other environmental contamination, such matters being

addressed exclusively bySection l7(cl.

b . Notice and Parddl» a6ol l l  Third Party China.The Indelmlnitied Party shall give die Indenunifying Party written
notice with respect to any Liability asserted by a third panty (a "Clainm"}, as soon as possible upon the receipt of
information of my possible Claim or of due oommencanent of such Claim. The Indenucnifyirng Party may assume the
defense of  any Claim, at its sole cost and expanse, with counsel designated by the hdmnwing Party and
reasonably satidhdoly to the Indainniiied Party. 'the Indannitied Party may, however, select separate colarnsel if
both Parties are defaidants 'm the Claim and such defense or other' form of participation is not reasonably avlilafble
to the indemnifying Party. The Indemnifying Party shall pay the reasonable attorneys' fees incurred By such
separate counsel until such time as the need br separate counsel expires. The Indennniified Party may also, at the
sole cost and expense of the Indemnifying Party, assume the defense of any Claim if the lndennnifying Party fails to
assume the defense of the Claim udthin a reasonable time. Neither Panty shall settle any Claim covered by this
Section l7(bl unless it has obtained the prior written consent of the other Party, which consent shall not be
unreasonably withheld or delayed. The Indemnifying Party shall have no liability under this Section 1'l(bl for any
Claim for which such notice is not provided if that the failure to give notice prejudices the Indeluunimng Party.

c. Environmental  I ldeml i icat ion. Seller shall indemnify, defend and hold harmless all of Purchaser's Indeuulniiied
Parties from and against all Liability arising out of or relating to the existence at, on, above, blow or near the
License Area of any Hwlrdous Substance (as defined in Section l7(cyill to the extent deposited, spilled, released or
otherwise caused by Seller or any of its contractors or agents. Purchaser shall indenmunify, defend and hold harmless
all of Seller's Indemnified Parties &om and against all Liabilities arising out of or relating to the existence at, on,
above, below or near the Premises of any Hazardous Substance, except to the extant deposited, spilled, released or
otherwise caused by Seller or any of its contractors or arts. Each Party shall promptly notify the other Party if Ir
becomes aware of any deposit, spill or release of any Hazardous Substance on or about the License Area or the

Premises generally.

i .

41

"1€[azardous Substance" means any chemical, waste or other substance (a) which now or haeaher
becomes defined as or included 'm the def inition of "hazardous substances," 'hazardous wastes,"
"hazardous materials," "actremely hazardous wagzg$» " "restricted hazardous wastes," "toxic substances,"
"toxic pollutants," "pollution," "poll\rtants," "regulated substances," or words of similar import under any
laws n=rt=i1\ins to the cnvironm t, health, safety or welfare, (b) which is declared to be hazardous, toxic,
or polluting by any Govanmmtal Authority, (c) exposure to which is now or hereafter prohibited, limited
or regulated by any Govanmcntal Authority, (d) the storage, use, handing, disposal or release of which is
restricted or regulated by any Governmental Authority, or (e) for which remediation or cleanup is required

by any Governmartal Authority.

Limitations on Llabllitv.d.

i .

a I

No Conseaumtial Damages. Neither Party nor its directors, o&icers, shareholders, Partners members,
agents and eunployces subcontractors or suppliers shall be liable for any indirect, special, incidental,
exemplary, or consequ rial loss or damage of  any nature arising out of  their performance or non-

paformance hereunder even if advised of such.

ii. Actual Damages. Sclla's aggregate liability nude this Agreement arising out of or in connection with the
pafornrancc or non-performance of this Agreement shall not exceed the lesser of (A) the total payments
nnadeby Purchasaunder thisAglreelmerrtasofthcdatcthat the eventsthattirstgaverisetosuch liability
0<=¢un'=d; Md (B) the total of the prior twelve (12) monthly payments pawing the date that the eves that

first gaverise to such liability occurred. The provisions of this Section f rvvayin shall apply whether such
arises in contract, tort (including n=sIiz==u¢=). strict liability or otherwise. Any Mm against

Sella must be brought within one (1) year alter the cause faction acerucs.

18. Force Maleure.

a. "Force Majeure" means any event or circumstance beyond the reasonable control of and without the fault or
negligence of the Path claiming Force Majcune. It shall Exclude, without limitation, failure or interruption of the
production, delivery or acceptance of electricity due to: an act of god; war (declared or undeclared); sabotage; riot;
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insurrection, civil unrest or disturbance, military or guerilla action, terrorism, economic sanction or embargo, civil
strike, work stoppage, slow-down, or lock-oot, explosion, Hrs, ean&1quakc; abnormal weather condition or actions of
the elements; hurricane; flood; lightning; wind; drought; the binding order of any Governmental Authority (provided
that such order has been resisted in good faith by all reasonable legal means), the failure to act on the pM of any
Governmental Authority (provide that such action has been timely requested and diligently pursued); unavailability
of electricity from the utility grid equipment, supplies or products (bot oat to the extent that any such availability of
any of the foregoing results from the failure of the Party claiming Force Majeure to have exercised reasonable
diligence); and failure of equipment not utilized by or under the control of the Party claiming Force Majeure.

b. Except as otherwise expressly provided to the contrary in this Agreement, if either Party is rendered wholly or partly
unable to timely perform its obligations under this Agreement because of a Force Majeurc event, that Party shall be
excused from the performance affected by theForce Majeure event (but only to the extent so affected) and the time
for performing such excused obligations shall be extended as reasonably necessary; provided, that: (i) the Party
affected by such Force Majeure event, as soon as reasonably practicable after obtaining knowledge of the occurrence
of the claimed Force Majeure event, gives the other Party prompt oral notice, followed by a written notice
reasonably describing the event, (ii) the suspension of or extension of time for performance is of no greater scope
and of no longer duration than is required by the Force Majeure event; and (iii) the Party affected by such Force
Mneure event uses all reasonable efforts to mitigate or remedy its inability to perform as soon as reasonably
possible. Seller shall not be liable for any damage to the System or the Facility resulting from a Force Majeure
event. The Term shall be extended day for day for each day performance is suspended due to a Force Majeure

event.

c. Notwithstanding anything herein to the contrary, the obligation to make any payment due under this Agreement

shall oat be excused by a Force Majeure event.

d. If a Force Majeure event continues for a period of one hundred (180) days or more within a twelve (12) month
period and prevents a material part of the performance by a Party hereunder, the Party not claiming the Force
Majeure shall have the right to terminate this Agreement without fault or further liability to either Party (except for

amounts accrued but unpaid).

Assignment Md Financing.19.

a. Assignment. This Agreement may not be assigned in whole or in part by either Party without the prior written
consent of the other Party, which consent shall not be unreasonably withheld or delayed. Notwithstanding the
foregoing, Seller may, without the prior written consent of Purchaser, (i) assign, mortgage, pledge or otherwise
collaterally assign its interests in this Agreement to any Financing Party, (ii) directly or indirectly assign this
Agreement to an aff iliate of Seller, (iii) assign this Agreement to any entity through which Seller is obtaining
financing or capital for the System and (iv) assign this Agreement to any person succeeding to all or substantially all
of the assets of Scllcr (provided that Seller shall be released from liability hereunder as a result of any of the
foregoing permitted assignments only upon assumption of Seller's obligations hereunder by the assignee).
Purchaser's consent to any odder assignment shall not be unreasonably withheld if Purchaser has been provided with
reasonable proof that the proposed assignee (x) has comparable expenlence in operating and maintaining
photovoltaic solar systems oornpaable to the System and providing services comparable to those contemplated by
this Agreement and (y) has the 'financial capability to maintain the System and provide the services contemplated by
this Agreement in the manner required by this Agreement. This Agreement shall be binding on and inure to the

benefit of the successors and permitted assignees.

b. Financing. The Parties acknowledge that Seller may obtain construction and long~term financing or other credit
support from lenders or third parties ("Finan4:ing Parties") in connection with the installation, construction,
ownership, operation and maintenance of the System. Both Parties agree in good faith to consider and to negotiate
changes or additions to this Agreement that may be reasonably requested by the Financing Parties; provided, that
such changes do not alter the fundamental economic terms of this Agreement. The Parties also agree that Seller may
assign this Agreement to the Financing Parties as collateral, and in connection with any such assignment, Purchaser
agrees to execute a consent to assignment in customary form arid reasonably acceptable to the Financing Parties.
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Conidentialitv and Publicity.20.

a.

b. Penruitted Disclosures. Notwithstanding my other provision 'm this Agreement, neither Party shell be required to
hold confidential any information draft (i) becomes publicly available other than through the receiving Party, (ii) is
required to be disclosed to a Govanznental Authority under applicable law or pursuant to a validly issued subpoena
(but a receiving Party subject to any such requirement shall promptly notify die disclosing Party of such requirement
to the extent permitted by applicable law), (iii) is independently developed by the receiving Party or (iv) becomes
available to the receiving Party without restriction from a third party under no obligation of confidentiality. If
disclosure of information is required by a Governmental Authority, the disclosing Party shall, to the extent pmnnitted
by applicable law, notify the other Party of such required disclosure promptly upon becoming aware of such
required disclosure and shall cooperate with the other Party in efforts no limit the disclosure to the maximum extent

permitted by law.

21.

Confidentialitv. If either Party provides contidendal information, including business plans, strategies, financial
information, proprietary, patented, licensed, copyrighted or Uademarked information, and/or technical information
regarding the design, operation and maintenance of the Systcrn or of Purchaser's business ("Contidcntiai
Information") to the other or, if in the course of performing under this Agrcennnent or negotiating this Agreement a
Party Scams Cotniidartiad Information regarding the facilities or plans of the other, die recdving Party shall (a)
protect the Cotniidential Information &om disclosure to third parties with the same degree of care accorded its own
confidential and proprietary itufonnation, and (b) rehaian from using such Counidmtiad information, except in the
negotiation and performance of this Agreenaart. Notvtdthstalnding the above, a Party may provide such Contidattial
Information to its, oHicas, directors, rnenibas, managers, enuplo'yees, agents, contractors Md consultants
(collectively, "Represelntativd'}, and affiliates, lenders, and potential assignees of this Agreement (provided and on
condition the such potential assignees be bound by a written agreement or legal obligation resbislirls use and
disclosure of Confidential Information), in each case whose access is reasonably necessary to the negotiation and
padorrnance of this Agreement. Each such recipient of Confidential information droll be infomrd by the Party
disclosing Coniidaitid Information of its confidential nature and shall be directed to treat such information
con:Bdentia1ly and shall agree to abide by these provisions. In any event, each Party shall be liable (with respect to
the other Party) for any brwch of this provision by any entity to whom that Party improperly discloses Confidential
Information. The terms of this Agreement (but not its execution or existence) shall be considered Conidenltial
Information for purposes of this Section 20(al, except as set forth in Section 20(bl. A11 Confidential Information
shall remain the property of the disclosing Party and shall be ntumed to the disclosing Party or dw-0y¢4 after the
receiving Party's need for it has expired or upon the request of the disclosing Party. Each Party agrees that the
disclosing Party would be irreparably injured by a breach of this Section 20(al by die receiving Party or its
Repraartativa or other person to whom the receiw'ng Party discloses Confidential Information of the disclodng
Party and that the disclosing Party may be entitled to eqrdtablc relief; including injunctive relief and specific
paforrnanec, in the event of a breach of the provision of this Section 20(al. To the fullest extent permitted by
applicable law, such remedies shall not be deenued to be the arcludve remedies for a breach of thisSection 20(al,
but shall be in addition to all other remedies available at law or in equity.

Goodwill and Pubieitv. Neither Party shall use any name, trade name, saviee mark or trademark of the other Party in any
promotional or advertising material without the prior written consent of such other Party. The Parties shall coordinate and
cooperate with each other when malting public announcements related to the execution and adstenoe of this Agneemart, and
each Party shall have the right to pronrptly review, comment upon and approve any publicity rnataials, press releaser or
obama public statements by the other Party that refs to, or that dacribc any spat of, this Agreement. Neither Pity shall
make any pros release regarding or public announcancnt or the specific tams of this Agreancnt (except for filings or other
statcrncnlts or releases as many be required by applicable law) without the specific prior written consent of the other Party.
Without limiting the generality of the foregoing, all public statements must accurately reflect the rights and' obligations of the
Parties under this Agreement, including the ownership of Environmental Attributes and Eavironmaital Ineaitives and any

related reporting rights.

General ProvisionsHz.

aa . Choke of Law. Arizona law shall govern this Agreement without giving effect to conflict of laws principle

b. Arbitration nd Aittornevs' Fees. Any dispute arising item or relating to this Agreeunerrt shall be arbitrated in
Phoenix, Arizona. The arbitration shall be adnniinistured by the AAA in accordance with its Coriuprehensive
Arbitration Rules and Ptocedtres, and judgment on any award may be entered in any court of component
jurisdiction H die Parties agree, a mediator may be consulted prior to arbitration. The prevailing party 'm any

dispute arising out of' this Agreennatt shall be entitled to reasonable attorneys' few and costs.
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c. Notices. All notices under this; Agreement shall be in writing and shall be by personal delivery, facsimile
transmission, electronic mail, overnight courier, or regular, certified, or registered mail, return receipt requested, and
deemed received upon personal delivery, acknowledgment of receipt of electronic transmission, the promised
delivery date oNer deposit with overnight courier, or five (5) days after deposit in the mail. Notices shall be sent to
the person identified in this Agreement at die addresses set forth Io this Agreement or such other address as either
party may specify in writing. Each party shall deem a document faxed to it as an original document.

d. Survival. Provisions of this Agreement that should reasonably be considered to survive termination of this
Agreement shall survive. For the avoidance of doubt, surviving provisions shall include, without limitation,Section
8 (Representations and Warranties), Section 7(h) (No Warranty), Section l5(b) (Insurance), Section 17
(Indemnification), Section 20 (Confidentiality and Publicity), Section 22(=l (Choice of Law), Section 22 (b)
(Arbitration and Attorneys' Fees), Section 22(c)(Notices),Section 22 (i)(Comparative Negligence),Section 22(h)
(Non-Dedication of Facilities),Section 22(i)(Service Contract), Section 22{k)(No Partnership). Section 22(1)(Full
Agreement, Modification, Invalidity, Counterparts, Captions) andSection 22{n)(No Third Party Beneficiaries).

e.
Further Assurances. Each of the Parties hereto agree to provide such information, execute and deliver any
instruments and documents and totakesuch other actions as may be necessary or reasonably requested by the other
Party which are not inconsistent with the provisions of this Agreement and which do not involve the assumptions of
obligations odder than those provided for in this Agreement, to give full effect to this Agreement and to carry out the

intent of this Agreement.

f. Right of Waiver. Each Party, in its sole discretion, shall have the right to waive, defer or reduce any of the
requirements to whichtheother Party is subject under this Agreement at any time,provided, however that neither
Party shall be deemed to have waived deferred or reduced any such requirements unless such action is in writing
and signed by the waiving Party. No waiver will be implied by any usage of trade, course of dealing or course of
paforrnance. A Party's exercise of any rights hereunder shall apply only to such requirements and on such
occasions as such Party may specify and shall in no event relieve the other Party of any requirements or other
obligations not so specified. No failure of either Party to enforce any term of this Agreement willbedeemed to be a
waiver. Noexerciseof any right orremedyunder this Agreement by Purchaser or Seller shall constitute a waiver of
any other right or remedy contained or provided by law. Any delay or failure of a Party to exercise, or any partial
exercise of, its rights and remedies undo this Agreement shall not operate to limit or otherwise affect such rights or
remedies. Any waiver of performance under this Agreement shall be limited to the specific performance waived and
shall not, unless otherwise expressly stated 'm writing, constitute a continuous waiver or a waiver of iiiture

performance.

g. Comparative Negligence. It is the intent of the Parties that where negligence is determined to have been joint,
contributory or concurrent, each Party shall bear the proportionate cost of any Liability.

h. Non-Dedication of Facilities. Nothing herein shall be construed as tire dedication by either Party of its facilities or
equipment to the public or any part thereof. Neither Party shall knowingly take any action that would subject the
other Party, or other Party's facilities or equipment, to the jurisdiction of any Governmental Authority as a public
otiiity or similar entity. Neither Party shall assert in any proceeding before a court or regulatory body that the other
Party is a public utility by virtue of such other Party's performance under this agreement. If Sclier is reasonably
likely to become subject to regulation as a public utility, then the Plies shall use all reasonable efforts to
restructure their relationship under this Agreement in a manner that preserves their relative economic interests while
ensuring that Seller does not become subject to any such regulation. If the Parties are unable to agree upon such
restructuring, Seller shall have the right to terminate this Agreement widrout further liability, and Seiler shall
remove the System in accordance withSection ll of this Agreement.

i Estonnei. Either Party hereto, without charge, at any time and from time to time, within five (5) business days after
receipt of a written request by theother party hereto, shall deliver a written i.ns11'urnent, duly executed, certifying to
such requesting party, or any other person specified by such requesting Party: (i) that this Agreement is unrnodiiied
and in full force and effect, or if there has been any modification, that the same is in 8.111 force and effect as so
modified, and identifying any such modification, (ii) whether or not to the knowledge of any such party dice are
then existing any offsets or defenses in favor of such party against enforcement at' any of the terms, covenants and
conditions of this Agreement and if so, specifying the same and also whether or not to the knowledge of such pay
the other party has observed and perfonned all of the terms, covenants and conditions on its part tobeobserved and
performed, and if not, specifying the same; and (iii) such other information as may be reasonably requested by the
requesting Party. Any written instrument given hereunder may be relied upon by the recipient of such instrument,
except to the extent the recipient has actual knowledge of facts contained in the certificate.

17Solar Services Agreement v.052709



i- Service Contract. The Parties intend this Agreement to be a "service contract" within the meaning of Section
'7701(eX3) of the Internal Revenue Code of 1986. Purchaser will not take the position on any tax return or in any
other filings that is inconsistent with this section ofthe Code..

k. No Partnership. No provision of this Agreement shall be construed or represented as creating a partnership, trust,
joint venture, fiduciary or any similar relationship between the Parties. No Party is authorized to act on behalf of the
other Party, and neither shall be considered the agent of the other.

1. Full Agreement. Modification Invalidity. Counterparts. Captions. This Agreement, together with any Exhibits,
completely and exclusively states the agreement of the parties regarding its subject matter and supersedes all prior
proposals, agreements, or other communications between the parties, oral or written, regarding its subject matter.
This Agreement may be modified only by a writing signed by both Parties. Ifany provision of this Agreement is
found unenforceable or invalid, such unenforceability or invalidity shall not render this Agreement unenforceable or
invalid as a whole. In such event, such provision shall be changed and interpreted so as to best accomplish the
objectives of such unenforceable or invalid provision within the limits of applicable law. This Agreement may be
executed in any number of separate counterparts and each counterpart shall be considered an original and together
shall comprise the same Agreement. The captions or headings in this Agreement are strictly for convenience and
shall not be considered in interpreting this Agreement.

m. Forward Contract. The transaction contemplated under this Agreement constitutes a "forward contract" within the
meaning of the United States Bankruptcy Code, and the Parties further acknowledge and agree that each Party is a
"forward contract merchant" within the meaning of the Untied States Bankruptcy Code.

n. No Third Partv Beneficiaries, Except as otherwise expressly provided herein, this Agreement and all rights
hereunderare intended for the sole benefit of the Parties hereto and shall not imply or create any rights on the part

of or obligations to, any other Person.

EndofDoeument
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attached executed Addendums to the Solar Services Agreements between Applicant and the
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modify the Solar Services Agreement attached to the Application as Exhibit B and the Solar

Services Agreement that the Applicant tiled as a supplemental exhibit on July 16, 2009. These

Addendums are intended to clarify the ownership of any Renewable Energy Credits (REC) and

the Applicant will incorporate this provision into all culture agreements with schools, non-protits

and governmental entities.
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Purchaser: Seller:

Name
and
Address

Scottsdale Unified School
District #48
Desert Mountain High School
12575 East Via Linda
Scottsdale, AZ 85259
Attention: David Peterson

Name
and
Address

SolarCity Corporation
393 Vintage Pad: Drive, Suite 140
Foster City, CA 94404
Attention: Lease/LicenseAdministrator

Phone (480)484-6139 Phone (650)638-1028

Fax (480)484-6294 Fax (650)638.1029

E-mail cupeterson@susd . org E-mail conuactadxunimistrator@solarcity.com

Purchaser
(check one) J

-E'3'wns the Facility
leases the Facility

1

I

f

i £4
.:*~"r,*\f

.8¢,,'7°'Q g Solantity
First Amendment to Solar Services Agreement

The Solar Services Agreement dated June25, 2009, between Purchase and Sells is hereby amended, effective when executed by the parties
below, as follows:
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3. Notwithstanding anything to the contrary 'm the Solar Suvics Agreement (inducing, without limitation, Sections 5, 6(a),
and 16(a) of the General Terms and Conditions), the Exvircmntental Incentives and Environmental Atm'bules (but not the
Tax Credils) accrue to Purchaser. Purchaserhas, 'm tum, assignedpaymazt of theEnvircnmantal Incentives to Seller.
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If a conflict or Meoudstency aka between the prcviskms of this First Amendment and the Solar Semviees Azreernmr, the pruwisiona
of this First Alnmeudment shall prevail. . .
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Purchaser: Seller:

Name
and
Address

Scottsdale Unified School
District
Coronado High School
2501 North 7441 Street
Scottsdale, AZ 85257
Attention: David Peterson .

Name
and
Address

SolarCityCorporation
393 Vintage Park Drive, Suite 140
Foster City, CA 94404
Attention: Lease/License Adlnniluistrator

Phone (480)484-6139 Phone (650)638-1028

Fax (480)484-6294 Fax (650)638-1029

E~nnai1 ¢§petemson@suSd.org B-mail oonuzactadministmtor@so1arcity.com

Purchaser
(Check one)

2
_J

owns the Facility
leases the Facility
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First Amendment to Solar Services Agreement

:

The Solar Services Agreement dated June25, 2009, bawecn Purchaser and Seller is haehy amended, effective when executed by the parties
blow, as fo!\ows~

:\
( 1 )  P \u |n p h  3o fExhibit L lsherdzydeldedlniumdretylndishedlylmnuldeduudrq:llaeedvnlth\hef0ll0winlr

3. Notwithstanding auydming to the cort y in the Solar Sm/iees Agreanent (including, without limitation, Sedicns 5, 6(a),
and 16(a) of the General Tams and Cacnditions), the Environmcnta! Incentives and Exvizonmental Attributes (be not the
Tax Credits) accrue mo Purvshascr. Purclzascr has, in turn, assigned payment of the Euvixnmnental Incentives to Seller.
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If: uonllictor inconsistency arises between the provisions of thisl~lirstAmeudm=entandtheSalarSarvkesA9°eement,theprovisiaus
of thisFirst Axnendmuemt shallprevail.
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IN THE MATTER OF THE
APPLICATION OF SOLARCITY
FOR A DETERMINATION THAT
WHEN IT PROVIDES SOLAR
SERVICE TO ARIZONA SCHOOLS,
GOVERNMENTS, AND NON-
PROFIT ENTITIES IT IS NOT
ACTING AS A PUBLIC SERVICE
CORPORATION PURSUANT TO
ART. 15, SECTION 2 OF THE

.ARIZONA CONSTITUTION

SolarCity hereby gives notice that it is filing the direct testimony and exhibits of its

witnesses Ben Tarbell, Lyndon Rive and David Peterson.
+

RESPECTFULLY SUBMITTED this UI day of August, 2009.

Attorneys for Applicant SolarCity Corporation
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1 pf5gf"m and 13 copiesjiled this
. day of_August, 2009, with:2

I
I

I
I

3

4

Docket Control
Arizona Corporation Commission
1200 W. Washington Street
Phoenix, Arizona 850075

6 Copies sent via electronic mail to:

7

8

9

Mr.Bradley S. Carroll
Snell & Wilmer L.L.P.
One Arizona Center
400 E. Van Buren
Phoenix, Arizona 85004-2202
bcarroll@sw1aw.com

Mr. Timothy M. Hogan
ArizonaCenter for Law in the
Public Interest
202 E. McDowell Rd; Ste 153
Phoenix, Arizona85004
tho2an@aclpi.or2,

Mr. Kenneth R. Saline
K. R. Saline & Associates, PLC
160 N. Pasadena; Ste 101
Mesa, Arizona 85201-6764
krs@krsaline.com
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12

Mr. Michael W. Patten, Esq.
Roshka DeWulf& Patten, PLC
400 E. Van BurenSt., Ste 800
Phoenix, Arizona85004
mpatten@,rdp~law.com

Mr. Philip J. Dion, Jr., Esq.
Tucson Electric Power Co.
One S. Church St; Ste 200
Tucson, Arizona 85702
Phi1ip.dion@azlbar.org

13

Ms. Deborah K Scott
Pinnacle West Capital
Corporation
400 n. Fmh St.,, MS 8695
Phoenix, Arizona 85004
Deb.scott@pinnaclewest.com

14

15

Mr. Jeffrey T. Murray
Moyes Sellers & Sims
1850 N. Central Ave.; Ste 1100
Phoenix, Arizona 85004
itmurrav@1awms.com

16

Mr. Steve Were
Mayes Sellers & Sims Ltd.
1850 N. Central Ave;Ste 1100
Phoenix, Arizona 85004
Swene@lawms.com

Mr. DavidBerry
Western ResourceAdvocates
Post OfficeBox 1064
Scottsdale, Arizona85252-1064
azbluhill@aoLcom
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19

Mr. Daniel W . Pozefsky
1110 W. Washington St; Ste 220
Phoenix, Arizona 85007
dDozefskv@a2n'uco.com

Mr. StevenM. Oleo
Utilities Divis ion Arizona
Corporation Commission
1200 W. Washington St.
Phoenix, Arizona 85007
so1ea@azcc.2ov
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Mr. Kenneth C. Sundlot] Jr.
Jennings, Strouss & Salmon,
P.L.C.
201 East Washington Street,
11th Floor
Phoenix, Arizona 85004-2385
Sundlof@isslaw.com

Mr. Lawrence V. Robertson, Jr.
Attorney at Law
Post Office Box 1448
Tubae, Arizona 85646
tubaclawver@aoLcom

Mr. C. Webb Crockett
Mr. Patrick J. Black
Fennemore Craig, P.C.
3003 N. Central Ave; Ste 2600
Phoenix, Arizona 85012-2913
wcrocket@fc1aw.com

Ms. Janice M. Alward
Legal Division Arizona
Corporation Commission
1200 W. Washington St.
Phoenix, Arizona 85007
ialward@azcc.gov23
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Ms. Kelly J. Barr
Salt River Project
Post Of*Ece Box 52025
Phoenix, Arizona 85072-2025
Ke1lv.barr@srpnet.com

Mr. Michael A. Curds
Curtis, Goodwin, Sullivan,
Udall & Schwab, PLC
501 E. Thomas Rd.
Phoenix, Arizona85012-3205
Mcurtis401@aoLcom
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PRE-FILED DIRECT TESTIMONY OF BEN TARBELL

ON BEHALF OF SOLARCITY
2

3

August 17, 2009

4

SolarCity ACC Application -Testimony of Ben Tarbell, Director of Products, SolarCity
Corporation

5 1. What is you name and occupation?
Ben Tarbell, Director of Products for SolarCity6

7

8

9

10

11

2. Tell me about your educational background and relevant work experience?
I am responsible for SolarCity's new product innovation, development, and deployment. Prior to
joining So1arCity, Iras responsible for product development at Miasolé, a thin-film solar
manufacturing company in Silicon Valley. Before that I led the sustainable product design
offering at IDEA in Palo Alto, and worked at the clean tech venture capital firm Nth Power in
San Francisco. I have a BS in mechanical engineering from Cornell University, an MS in
mechanical engineering design from Stanford University, and an MBA 8° om Stanford
University.

12

13
3. Are you familiar with the installation of the rooftop solar facilities that SolarCity

proposes to install in this matter?
Yes.

14

15

16

17

18

4. Explain the systems in detail; how do they work, what parts do they use and what
do they look like? [See attached renderings of system layout Exhibit A]

The photovoltaic solar power systems will be installed on the roofs of the existing school
buildings at 12575 E. Via Linda and 2501 N 74th St in Scottsdale, AZ. Each system will consist
of First Solar FS275 thin film solar modules and Satcon inverters. The solar modules will be
secured to the roof using tilt up racking.

I

I

19

20

21

22

Once installed on the roof, the system generates electricity when sunlight illuminates the solar
modules. The illuminated solar modules produce DC electricity and are wired together in .
series/parallel strings to produce the required voltage and current characteristics for the inverters.
The inverters take DC electricity from the solar modules and convert it to AC electricity that
matches the voltage and phase of the electricity grid. The AC output of the inverter
interconnects through the main service panel of the building on the customer side of the meter.

23 I
!

I

24

25

26

27

28

5. How large are the two solar facilities discussed in the Application and how much
electricity do they create?

Coronado High School:
Location: 2501 N 74th St, Scottsdale
System Size- 399.6kW
Panels- 5328 FS275 modules
Inverters- 2 Satcon 250kW
Orientation- S-SW
Tilt- 10 deg
Roof type- Membrane
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1
Mounting method- Tilt-up racking
It year production- 708,749 kph
Annual usage- 4,114,444 kph2

3

4

5

6

7

8

9

Desert Mountain High School:
Location: 12575 E. Via Linda, Scottsdale
System Size- 967.9kW
Panels- 12,905 FS275 modules
Inverters- 2 Satcon PVS 500kW
Orientation- S
Tilt- 10 deg
Roof type- Membrane
Mounting method- Tilt-up racking
1st year production- 1,747,507 kph
Annual usage- 7,483,600 kph

10

11

12

13

14

6. How much total electricity do each of the schools use on average and what is the
maximum amount of their average daily power needs that the solar facilities are
expected to provide?

Coronado High School:
let year production- 708,749 kph
Annual usage- 4,114,444 kph
The solar power system will produce up to a maximum of 48% of the average building energy
load in July and a minimum of 20% in December

15

16

17

18

Desert Mountain High School:
let year production- 1,747,507 kph
Annual usage- 7,483,600 kph
The solar power system will produce up to a maximmn of 36% of the average building energy
load in May and a minimum of 14% in NoveMber

19

20

21

22

7. Are the facilities in this ease of such a size that they can serve all the power the
schools need? .

No. The production capacity for body systems is limited by roof area. We have utilized all
available roof space in our proposed designs. Even with the most efficient commercially
available solar modules, it would not be possible to produce enough electricity to serve all of the
demands of the building load.

i
I 23

24

25

26

8. Explain the relationship between the facilities on the roof and the grid?
The AC output of the inverter interconnects through the main service panel of the building on the
customer side of the meter. The inverters are UL 1741 certified to ensure that the system safely
interconnects to the grid without risk of islanding if the grid voltage goes down. AC and DC
disconnects are installed on both sides of the inverter to enable the system to be safely
disconnected as needed for maintenance.

27

28 9. What if every school or government building had a similar facility; what impact is
this likely to have on the grid and the overall electrical demand in Arizona?
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Similar to other building improvements like efficiency upgrades that a building owner might
choose to pursue to reduce their energy load, a PV system can reduce overall building load.
Most schools do not have enough roof area to support a solar energy system large enough to
offset a significant portion of the schools load. In aggregate, schools are not a significant portion
of the total electricity demand on the grid. The iMpact of every school going solar would be
small.

4

5

6

7

8

9

10

11

10. How specifically do the panels create electricity?
Solar cells are fabricated from a thin wafer or film of semiconductor material, such as silicon.
The silicon wafer is treated (or doped) to form an electric yield that is positive on one side and
negative on the other side. Conductive electrodes are added to both surfaces of the wafer to form
a cell. As sunlight illuminates the cell, photons in the light excite or knock loose electrons from
the atoms in the semiconductor. Where the energy of the photon is enough to push the electron
over the "band gap" in the semiconductor, an electrical potential is formed across the cell. When
the electrodes of the cell are connected to a load,a current will flow creating DC electricity.
Individual cells are connected electrically in series and parallel arrangements to enable a usable
voltage and power range forming a solar module. Multiple modules are connected together in an
array to supply the DC input to an inverter which converts the DC energy to AC electricity.
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11. At what point is it possible to identify electricity that has been created in the
facilities?

The energy created by the solar energy system is usable by the school as soon as it exits the
inverter as AC electricity. The inverter output will metered separately from the building load.
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12. What steps are taken to assure safety to the school and the grid?
Our systems meet or exceed the standards defined by: NFPA 70 .- Nadond Electric Code (2005
or 2008 version depending on jurisdiction acceptance), IEEE - Institute of Electrical and
Electronics Engineers, IBC .- International Building code, UBC .- Uniform building code, Local
Building Codes, UL _- Underwriters Laboratories, NRCA - National Roofing Contractors
Association. In addition, we havelicensed Civil and Electrical Engineers on staff and many of
our installers are certified by NABCEP .- the North American Board or Certified Energy
Practitioners.
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PRE-FILED DIRECT TESTIMONY OF LYNDON RIVE
ON BEHALF OF SOLARCITY

2

August 20, 2009
3

4
SolarCity ACC Application -Testimony of Lyndon Rive, CEO, SolarCity Corporation

5
Lyndon Rive. I'rn CEO of SolarCity.

6

1. What is you name and occupation?

I
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2. Tell me about your background and relevant work experience?
I co-founded So1arCity in July 2006 with the goal of significantly reducing the cost of solar
power and building a trusted national brand adopted by millions in its first full year of operation.
Prior to So1a;rCity, I founded Everdream, an industry leader in software and services for large-
scale distributed computer management. I then negotiated the company's partnership with Dell
Computer, which acquired Everdream in 2007. I founded my first company at the age of 17 in
South Africa.
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3. What is the primary business function of SolarCity?
SolarCity is a full-service solar power company-providing design, financing, installation, and
monitoring services. So1arCity has over 400 employees, serving more than 500 communities in
three states in its first three years of existence.
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4. Why are SolarCity systems beneficial to a customer?
SolarCity offers the customer the ability to finance and utilize a solar energy system in order to
reduce long term electricity costs and to hedge against utility rate increases. Further, by
implementing a SolarCity system, customers can reduce their carbon emissions by ensuring that
a portion of their energy usage is met by onsite solar generation.
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5. Can a SolarCity customer cancel its normal electric service?
No. SolarCity provides customers with grid-tied photovoltaic solar systems. The systems only
produce a portion of the customer's overall electricity demand and do not produce electricity at
night. Therefore the customer must remain connected to the utility grid for the Mai rarity of their
electricity needs.
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6. Does SolarCity compete against public service corporations?
No. So1arCity is not an electric utility/public service corporation. The systems that ScarCity

finances and installs do not replace the customer's need for service from their traditional utility.
SolarCity offers a completely different set of products and services than a traditional public
service corporation.
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7. Do you compete for customers with other solar providers and in particular how did
you secure the schools at issue 'm this Application?

Yes. So1arCity is merely one of several solar installers/integrators and therefore must compete
vigorously with other companies to win customers. The schools in this Application issued
Requests For Proposals ("RFP") which allowed any number of companies to compete for their
business based on the most qualified and lowest cost response.

I



|

1

2

3

8. What is the primary reason in your opinion that SolarCity won the Scottsdale RFP?
So1arCity was the most qualified provider that offered the lowest cost option. In particular,
So1arCity was able to offer the Scottsdale District a solar system wide zero up-front capital
expenditures at a price that would save them significant amounts of money over the life of the
system. SolarCity was able to offer these benefits by proposing a Solar Services Agreement.
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9. Please explain how a Solar Services Agreement Works. .
An SSA is a third party financing arrangement which allows SolarCity and a third-party investor
to finance, install, own, operate and maintain a solar system for the benefit of and located on a
customer's property with no up-front capital expenses to the customer. This is only possible
because the SSA strucme allows SolarCity and the investor to capitalize on the available federal
tax incentives. The typical characteristics and structure of SolarCity's SSA for schools, non-
profits, and governmental agencies are as follows:
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The Customer gives SolarCity access to its property to install the solar panel system;
SolarCity provides the customer with the financing, design, installation, operation and
maintenance of a solar panel system on the customer's property, the terms of which are
described in the SSA;
The customer pays has no upfront costs for the acqullsition, installation, or maintenance
of the solar panel system, ,
The Customer becomes the owner of all electricity produced the moment the electricity is
produced;
SolarCity retains initial ownership and "use" of the system as defined in the Federal tax
code, thus allowing them to capitalize on the available tax incentives which would
otherwise be stranded,
The Customer makes payments to SolarCity for the equipment and related maintenance
thereof, and such payments are calculated in relation to the amount of electricity the
system produces, .
SolarCity provides a buyout option to the customer for the entire solar panel system in
years six (6), ten (10), and fifteen (15) ; ,
While the electricity that the solar panel system produces results in a reduction of the
Customer's overall demand from the electric utility, the customer must remain connected
to the utility grid; and
SolarCity installs the system pursuant to all applicable codes and regulations and must
meet the requirements for interconnection to the utility. All activity in this regard is on
the customer's side of the meter.23
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10. What services does SolarCity furnish under an SSA?
SolarCity finances, designs, constructs, owns, operates and maintains the solar system for the
benefit of the customer.
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11. Why is an SSA necessary for non-profit customers? .
In order for non-profit entities to be able to adopt solar systems they must reduce the extensive
up-front costs for such equipment in order for the systems to be economically Viable. Therefore
these entities must find a way to capitalize on the available Federal tax benefits for solar systems.
Without these benefits the systems are simply cost-prohibitive. Because non-profits are tax-
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1
exempt, their solar systems must be owned and "used" by a third party entity in order to realize
Federal tax incentives. The SSA Financing structure was developed in part to specifically
address this problem.2

3

4

5

•

•

6

12. What are the available Federal tax incentives for solar systems and when do they
expire?
30% Investment tax credit runs thru December 31 st' 2016; it is then reduced to 10%
50% first year bonus depreciation is part of the American Recovery and Renewal Act of
2009 and it expires on December 3 I", 2009
Modified Accelerated Cost Recovery System ("MACRS") depreciation-currently not
scheduled for expiration

•
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13. Are these tax incentives available to non-profitCustomers?
As mentioned above, non-profit entities are tax exempt and thus cannot directly benefit from tax
incentives. In order to make solar systems economically feasible they must find a way for a third
party to benefit from these tax incentives and pass the savings on. The SSA financing structure
accomplishes this goal.
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14. Is there any other economical way for these entities to adopt solar systems? If not,
why not?

No. The IRS rules make it very clear that an SSA is the only way for a non-profit to adopt solar
while allowing a third party to capitalize on the available tax incentives. If a non-proit entity is
the lessee or owner of a solar system then they are considered the "user" of the system, and the
IRS Will not allow tax credits to be taken for that system. However the IRS has stated that if the
non-profit is simply paying a third party owner a fee based on the amount of power produced
from the system (Le. an SSA), then the third party owner will be considered the "user" and thus
can take advantage of available tax benefits (See SEIA Tax Manual § 1.1.3, attached hereto as
Exhibit B); (Seeadso the IRS Code § 50 (b)(3) [(26 U.S.C. § 50(b)(3)], attached hereto as
Exhibit C). The SSAs at issue in this Application were structured to comply with these
requirements. The IRS will simply not allow a different structure where the end user is a non-
profit entity.
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. 15. What is the primary purpose of an SSA?
The primary purpose fan SSA is to provide financing forth adoption of a solar system with
zero up-front capital costs by allowing a third party to capitalize on available Federal tax
incentives that would otherwise be lost.
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16. If the primary purpose of an SSA is financing, why is the pricing structured on a
$/kwh basis?

The IRS has indicated that any other pricing structure runs the risk of being coNsidered a lease or
a purchase and therefore runs the risk of not qualifying for the tax incentives.
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17. How is your SSA pricing determined? . . .
So1arCity assesses all of the costs associated with building a project such as panels, inverters, .
design, labor, balance of system, permitting, regulatory, environmental, legal costs, and project
finance Then all of the associated benefits of the system are analyzed, which may include
customer payments, rebates, tax credits, Renewable Energy Credits, host customer credit risk,
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cost of capital, timing of payments, etc. All of this is considered to arrive at the final price,
which as mentioned above is expressed in $/kwh to comply with IRS requirements.
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18. Does the SSA contract provide options for the customer to purchase the system? If
so, please explain these options. .

Yes. The SSA allows the customer to purchase the system at years 6, 10 and at the end of the
SSA term (year 15).
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19. The SSA contains a table of "termination values"; please explain these and how they
differ from the buy-out amounts .

The termination values are what the customer pays if they breach the contract. These amounts
allow So1arCity to be made whole if the customer does not live up to their end of the bargain.
These amounts are completely different from the buy-out option amounts which can be exercised
at the specified times if the customer is in good standing under the SSA.
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20. Please explain how utility rebate incentives and RenewableEnergy Credits are dealt
with in the SolarCity SSA.

The SolarCity SSA contemplates that all RECs will be transferred by SolarCity (and/or the
customer) to the host utility to allow them to comply with their renewable energy mandates. In
exchange, the utility will pay SolarCity any applicable incentive rebate payments.
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21; The .SSA contains a provision entitled "rebate variance"; please explain how this
provision operates.

This provision allows SolarCity to re-price the SSA if the utility rebate amount is lower than
anticipated. For example the SSAs in this application anticipate a rebate of $.187/kwh which
allows So1arCity to offer the SSA at $.11/kwh. If the actual rebate offered by the utility is lower,
however, Solarcity must compensate for this difference by raising the price. Charts of how the
prices are affected by various rebates are included as Exhibit C to this testimony. The rebate
variance provision also allows the customer to cancel the SSA if the resulting price is
unacceptable.
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22. What provisions of the SSA are likely to change if used for other non-profit
customers? ,

The only provisions likely to change would be related to system size, customer details, price, and
payment terms.
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23. Is everyone a suitable candidate for a SolarCity system or a SolarCity SSA? If not,
. why not?.
No. A customer for an SSA could be unsuitable for a number or reasons:

• The potential .site does not have sufficient roof or ground space to mount a system
• The potential site is not properly oriented to capture sunlight or is significantly shaded
• The potential site's zoning restrictions will not allow a system
• The site's existing infrastructure is inadequate
• The potential customer will not be able to realize sufficient energy savings to justify a

system
The custoMer's credit is not acceptable to SolarCity•
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24. Will investors currently finance SSAs in Arizona? If not, why not?
No, because it is uncertain whether SSA providers will be regulated as public service
corporations in AZ. So1arCity's investors are unwilling to invest on systems based on the risks
and potential costs of regulation. '
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25. What would be the likely effect of industry regulation in AZ on SolarCity and on the
participation of 3"1 party investors?

Regulation is likely to drive out numerous, if not all, solar providers Rom the State of Arizona.
SolarCity's profits and its investor's returns would suffer causing them to look to other less
expensive States for solar investment. The bottom line is that the customer, if they had any
options left, would pay more and have far fewer providers to choose from. It would be .
devastating for the advancement of solar in the Arizona.
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PRE-FILED DIRECT TESTIMONY OF DAVID PETERSON

ON BEHALF OF SOLARCITY .

2

August 20, 2009
3

4
SolarCity ACC Application -Testimony of David Peterson, Assistant Superintendant for
Operations, Scottsdale Unified School District

5

6

1. What is your name and occupation? .
David Peterson, Assistant Superintendent for Operations

7

8

2. Tell me about your educational background and relevant work experience?
School Facilities and Finance for 15 years

9 3. What is the nature of the District's relationship with SolarCity?
They will supply and operate a solar p.v. system for the District

10

12

4. Why did the District decide to pursue solar energy?
Due to the lack of funding by our Legislature we can not afford utility rate increases, and this
allows us to have a constant, competitive rate.

13

14

5. Please describe the process by which the District selected SolarCity.
The District did a request for proposal (RFP) and evaluated all respondents with a two-step
process.

15

16 6. Did the District have other offers from competitors?
Approximately how many? Yes. There were five offerers.

17

|

t18
7. What was the primary reason for selecting SolarCity and the SSA financing

arrangement? .
The SSA and no upfront costs were critical components in making an award.19

20

21

8. Without an SSA would the District be as likely to adopt solar systems? If not, why
not?

Without the SSA we could not do this.

22

23
9. If SSA financing is approved how many systems is the District likely to adopt in the

next 5 years? What about without SSA financing? .
We could install 10 systems in the next five years if the SSA is approved.

24
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10. Doe~ the District expect to realize significant savings from the systems at is~ ~ue in
this Application? .

Yes the District expects torealize significant savings that will increase 'm direct proportion to the
increase in aNt utility rates.

27

28 11. Could the District realize the same savings without SSA financing?
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No. The prohibitive up-front costs of solar without an SSA would not allow the District to
realize similar savings.

2

3

12. Did SolarCity adequately and accurately explain the SSA contract to the District?
Is the District comfortable with the SSA provisions?

The District has had its Legal counsel review the SSA and we fully understand its provisions.
4

5 13. Does the District feel that the proposed SSA arrangement requires oversight from
the CommissioN to protect the Districts interests?

6

7

8

No. If we owned the system ourselves we would not be regulated. Our public `1nterest is .
adequately protected by the RFP process and market competition. Regulation is likely against
the public interest because it would increase costs and therefore decrease savings. Future
responses would be limited due to regulation and prices quoted would be at a higher price due to
the costs associated With regulation.
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Here is a drawing from the Solar Alliance data response:
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And here is one from SolarCity's website: I
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Solar system components work together to power your business with clean energy from the
I

sun.

'Solar Panels l
I

3
y

Solar panels are installed on your roof or adjacent structure. These panels are made up of

photovoltaic (PV) cells, which convert sunlight into DC power.
I

3
r Inverter

The DC power from the solar panels is sent to an inverter, where it Is converted into AC

power, or standard electrical current used to power your facility.
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Electrical Panel

AC power travels from the inverter to the electrical cabinet, often called a breaker box.

Thls power is then available to service all of your electrical needs.

Utility Meter

The utility meter continually measures your electrical supply; when your solar system

produces more power than you need, the meter literally spins backwards, accumulating

credits with the utility company that will offset your next bill.

Learn More about Utility Billing

utility Grid

Your business remains connected to the utility grid to supply you with electricity when

you need more power than your system has produced, such as at night.

SolarGuard°° Solar Monitoring

SolarGuard allows you and SolarCity to continuously monitor solar energy production and

make sure your system is running at optimal performance. If production levels dip below

normal, SolarCity will alert you and help remedy the situation.

EPowerGuide"* Energy Monitoring

PowerGuide continually monitors your business' electricity usage. With a clear picture of

your electricity patterns and recommendations from SolarCity, can better manage your

energy consumption and reduce operating expense.
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Initial Interpretation of the code is based on legislative language and intent, and existing precedent, especially for

the oommerclal tax credit. Includes existing tax forms as a guide only.

I
1

1.
The US tax code is a perpetually moving target, and future rulings and code adjustments by the IRS, the courts or

Congress may alter the interpretation of the law. We endeavor to ensure that this document Is up to date at the
time of printing; make sure that you have the latest copy

1.1 - Released March 10, 2006

1.2 - Released May 2G, 2006

2.0 - Released October 21, 2008

Version Guide

1.0 - Released January27, 2006

3.0 - Released May 21, 2009

•

Includes Improved explanation of acquisition vs. construction for solar equipment.
Incorporates new state taxation office interpretation of commercial solar Installations under the Hawaii

state tax credit.
includes new discussion of model homes.
Typographical correction In Commercial Tax Credit Section 11, Example # s

We do not anticipate that the IRS will issue specific regulations on the solar tax credits In the near term.
SEIA viII monitor this situation closely and will offer an updated version of this guide with current and

valid IRS forms If the IRS does develop rules for Implementing the solar tax credit.

Reflects llrst comprehensive update of the oNglnal guide.

Broadens focus beyond tax credits also to cover depreciation,
Adds new sections about how tax benefits are "monetized" by developers who cannot use them.

Reflects changes to the tax code as a result of the "Emergency Economic Stabilization Act' in
October 2008 .

Reflects new legislative changes to the Hawaii state tax credit.
Resects new information on utility eligibility for credits.

Reflects changes to the tax code made by the 'American Recovery and Reinvestment Act" In
February 2009.

Adds new sections on depreciation, Treasury grants in lieu of tax credits, tax credit bonds, federal loan
guarantees, a new Investment tax credit tor manufacturing facilities and answers to a list of

frequently-asked questions.

SEIA éulde6 Federal Tex incentlves £orSolar Energyyerslon so © SEIA2009
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This manual has been prepared by Chadbourne & Parke LLP and Is brought to you by the mem-

bers of the Solar Energy Industries Association (SEIA). If you are not a member of SEIA, we hope

you will join athtm-/ .sela.oMw/membws ho.

Redistribution and copying of any portion of this manual are prohibited without the prior written

consent of SEIA. Although the information In the manual Is Intended to be current as of April 20G9.

SElA Md<es no warranty or guarantee of any kind that It is correct, complete or wholly up-to-date.

Please note that this manual Is Intended to provide only nerd guidance. You should not rely

upon or construe the Information In this manual as legal advice, and you should not act or fall to

act based upon the information herein without first seeking professlorld counsel from a competent

specialist. Reliance on this manual will not prevent the internal Revenue Sewlce (IRS) from impos-

Ing penalties If It takes a different Wow of the law. Readers are strongly urged to obtain specific

advice from a tax specidlst, as the us tax code is complex. Interpretations of tax law are frequently

established based on the merits of individual cases that come before the IRS, as opposed to pre-

concdved rules.

Please also note that, by providing this manual, neither SEIA nor Chadbourne & Parke is provid-

Ing, or intending to provide, you or any other reader of this manual with legal advloe or to establish

an attorney~cllent rdatlonshlp with you or any other reader of this manual. To the extent you have

questions concerning any legal Issues, you should consult a lawyer. Neither SElA nor any member

of SElA nor Chadboume a Parke shall be responsible for your use.of this manual or for any dam-

ages resulting therefrom.
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Solar Energy
Industries
Also<:iation®

This is an exciting time for the solar energy Industry in the United States.
In October 2008, Congress passed, and the President signed, legislation that

extended the 80-percent federal solar tax credits for eight more years. In February

2009, Congress took steps in en eoonomlc stimulus bill to increase the supply of
capital flowing into the renewable energy sector. The u.s. is poised to become the

global leader in solar energy, and the solar energy frldustry Is projected to create

more then 440,000 lobs and unleash more than $325 billion In investment by2016.

Several Improvements to the solar tax credits were made In the "Emergency
Economic Stablllzation Act"InOctober 2008: the $2,000 cap for tax credits on
residential solar electric lnstdlatlons was eliWnated, creating a true 80-percent

residential tax credit (effective for property placed In sezvlce after December S1 ,

2008) The prohibition against utilities benefiting from the tax crsdlt was removed
and altematlve minimum tax (AMT) rulers, both businesses and individuals, are now

allowed to take the credit.

The "American Recovery and Investment Act (ARRA)" In February 2009 made
several enhancements to the existing incentives and embraced several new policies

designed to support solar energy and other renewable energy technologies.

These changes will help address the solar tlnanctng challenges caused by the wed<

credit and tax equity markets. The stimulus bill authorized the u.s. Department of
Energy to guarantee repayment of loans to build new renewable energy projects,

manufacturing facilities that make components for such projects and transmission
lines. A project must start construction by September 2011 to potentially qualify

for loan guarantees. The stimulus also directed the U.S. Treasury to pay the cash
equivalent of the Investment tax credit to owners of renewable energy projects that

are completed in 2009 or 2010 or that start construction tn those years and are
competed by 201 e. The stimulus bill provided a new 30% Tex cleft for building

manufacturing facilities that make products like solar panels for the new green
economy. it authorized a series of new tax credit bonds that can be issued to build

To the Solar Energy Industry and Users:

May 21 2009

FedecdTaxlnce tor .....=E£¥9ré9.. 1  o 2009

805 15th Street, NW Suite 510
Washington. DC 20005

(202) 682-0556
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renewable energy projects and manufacturing facilities. The lender must pay taxes

on the interest It receives, but It receives tax credits from the federal government

that offset most or all of the Income taxes that would othennlse have to be paid
on the Interest. The bill also eliminated a rule that the investment tax credit was

subject to reduction to the extent a project benefited from tax-exempt financing or

subsidized energy financing.

I To reflect these significant changes, SEIA and Chadboume & Parke LLP revised the
SElA Solar Tax Manual In May 2009. We expect further agency guidance for new

ARRA Provlsions this summer and plan to update this guide

to retlect that guidance.

This odor revision of SElA's Solar Tax Manual will serve as an Important resource

as you begin your research into how to take fol! advantage of federal solar
Incentives. Thls Is only a starting point. This guide should not be your only

resource as you conduct your research. It Is vital that you contact a local tax

attorney for legal counsel.

Sincerely

»~>1.Q¢/ I

Rhone Reach

President

Roger Efird

Chairman

P 9,4
\

Les Nelson
Solar Thermal Division chair

Jeff Wolfe
Photovoltalcs Dlvisfon Chair

J ~h*. Move
».,p»-_

Fred Morse

Utility-Soda Solar Power Division Chair

Laura Jones

Solar Advocates DMsEon Chair

sEA Guide to Ftéderél Tax Incentives for sole: Energy Version s o 4 ©SEl A2009
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There may be tradeoffs for developers who take advantage of tax-exempt financing or other forms
of government help that rd! under the heading "subsidized energy financing." Use of these may

lead to a reduction In the federal tax subsidies for the project. There is no longer any reduction
in tax credits or cash grants for spending on e project after 2008, However use of tax-exempt

Nnandng wm adversely effect the depreciation that can be claimed on a commercial project.

TheSEIA Guide to Federal Tax Incentives for Solar Energy provides detailed Information
about how the Incentives for both commercial and residential applicatlorns may be claimed. Key

considerations In calculating the value of federal lncentWes for a solar project Induce:

The U.S. government encourages Investment in new solar equipment by catering tax credits, tax
deductions and grants. Homeowners Installing solar equipment potentially qualify for a tax credit.

Businesses potentially qualify for both a tax credit or the cash equivalent and the ability to deduct
most of the equipment cost on an accelerated basis over five years. For businesses, the subsidies

are worth roughly 58% to 58% of the cost of the equipment. For homeowners, the subsidy is
worth 30%.

Most project developers are not In a position to use the tax subsidies and must enter into

transactions to "monetize" the tax subsidies, or convert them Into man that canbe used to help
pay the project cost. There are many mlsoonceptions In the market about who Is an appropriate
counterparty for such a monetization transaction. For example, passive loss and at-rlsk rules In the

U.S. tax code make it hard for Individuals or smaller corporations to use the tax subsidies. They

are not an appropriate counterparty.

Care must be exercised when entering into transactions with schools, munldpal utilities, some

electric cooperatives, government agencies, charities and other tax-exempt organizations. Solar
equipment cannot be leased to such entities and still claim the full tax subsidies. However; a

developer can sign a power contract to supply electricity to such an entity Care should be taken
to make sure that what looks in form rake a power contract is In fact one in substance.

Executive Summary
I

What types of solar equipment are "eliglbie property"for each of the incentives:

Amount of the incentives:
Conditions for a system to meet the definition of "placed in service,' which Is Important

because the tax subsidies are claimed In the year that equipment goes into sewlce;
Proieot thing Issues arising because the tax credits, although long-term, are still not

permanent;
The ownership structure of the project; and

The effect of rebates, state tax credits and other subsidies on the federal tax benefits.
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The IRS has rules for treating some arrangements as leases even though they are documented to
look like power contracts.

Commercial projects that qualify for a tax credit will have the option during 2009 and2010 - and
In some cases after2010 - to forego the tax credit and receive the cash value from the U.S.

Treasury Instead. Thls option to trade In tax credits for cash Is a temporary measure meant to

help keep renewable energy development on track during 2009 and 2010 when the economy is

expected to remain weak.

Thls manual is organized In seven sections. The first section covers general project issues, as well

as Issues that are unique to the commerced credit. The second section covers Issues speoltic
to the residential credit. However: It IS recommended that readers who intend only to take the

residential credit still read through the first section on the commercial credit.

At the end of these first two sections. the guide provides workbook examples for calculating the

value of the commerced and residential tax credits under dlfferant project conditions.

The remglnlna sqqtions address T824 Qredit hfzrrds. new loan Guarantees the; may be avaliable for

commerced solar nrolects thrquah the u.s. Department Qr Enetqv. a tax credit that encourages

cQnstnActiQf1 of new factczrlaa to make solar garrets. inverters and Qlher Qomponents for renewable

erreruv nroleqts. state tax Qqnslderations and frecruentlv-asked questions.
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Section 1.
Commercial Solar Tax Benefits in Detail

The commercial solar to( credit is In section 48(a) (energy credit) of the U.S. tax code.

The commercial solar credit Is 30% of the "basis" that a company has Invested In 'eligible property"

that is "placed In service" during the period 2006 through 2016. The commercial credit will drop
to 10% of the bests for property put into service after December 31 , 201 e, and the residential

credit will drop to zero for property put Into service after that date, unless the deadline Is extended

again by Congress. A tax credit Is a dollar-for-dollar reduction of the Income taxes that the person
cldrnlng the credit would otherwise have to pay the federal government.

Determining what constitutes "eligible property," when it Is "placed in service,' and what Is the
"basis" in the property are among the keys to calculating the value of the commercial solar tax

credit. Each of these items, along with additional special considerations, are discussed In detdl in
the following paragraphs.

The same solar equipment that qudilies for the ccmmercld tax credit can usually be depreciated

ova five years on an accelerated basis, meaning the cost of the equipment can be deducted and
the deductions are front loaded. When a 80% tax credit is claimed, only 85% of the equipment

cost is subject to depreciation. The depreciable basis must be reduced by one half al the solar tax

credit. The special depreciation allowance for solar eqw'pment is In section 188{e)(8)(B)(vl)(l) of the

US tax code.

Solar equipment placed In service In 2008 and 2009 qualifies for a "depreciation bonus." The
owner can deduct half Its depreciable "basis" In the equipment Immediately Since only B5% of

the basis In equipment on which the 30% tax credit has been claimed canbe recovered through
depreciation, the depreciation bonus allows 42.5% of the equipment cost -- half of 85% -- to be

deducted Immediately. The other half Is depreolated ova free years. (See section 1.6.3.)

The owner of any commercial solar project placed in service In 2009 or2010 ~- or that starts
construction during 2009 or 2010 and is completed by 201 B -- has the option to forego the tax

credit and receive a check for the cash value from the US Treasury. 'lTle owner would quaEfy for
the same depreciation as If the owner claimed the Tex credit. (See section 1.5.)
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1.1 Eligible Property

1.1.1 types of Ellglble Property

The commercial solar credit may be claimed for spending on two types of equipment including

spending on Installation costs, like labor.

1. "[E]qu!pment which uses solar energy to generate eiectrkzlty, to heat or cool (or provide

hot water for use In) a structure, or to proWde solar process heat, excepting property

used to generate energy for the purposes of heating a swimming pool," and

2. "[E]qulpment which uses solar energy to illuminate the inside of a structure using fiber-

optic distributed sunlight."

1 .1 .1 (a) Photovoltaics and Goncentrating Solar Power plants

All equipment associated with a photovoltaic or concentrating solar power system Is eligible

property for the credit. The key word is "equipment," If the system Includes a building. a

credit could not be claimed on the cost of the building. Roofs are sometimes replaced

when photovoltaic panels are installed on top of a building. The tax credit cannot normally
be claimed on the cost of the roof. Structures that hold up photovoltaic panels -- for
example, over a parking lot ~- may or may not be eligible equipment. They are normally

considered part of the solar system on which the tax credit can be claimed as long as

the solar array is designed primarily with electricity generation in mind and any other use,

like providing shelter is merely incidental. IRS regulations expldn that eligible equipment

Includes storage devices, power conditioning equipment and transfer equipment.

However; Wnae batteries or other storage devices are used, the credit can only be claimed
on such devices that store solar-generated electricity and

not electricity drawn from the grid .

I

The commerced solar oledit can only be claimed on the equipment In a solar power plant
up to the transmission stage. Thus, no credit can be claimed on a radial line or substation
to move the electricity from the power plant to the grid. The statute suggests that no credit

can be claimed at all If any electricity from the solar equipment Is used to heat a swimming

pool.

1 .1 .1 (b) Solar Heating andCooling Systems

The ccmmerclal credit can be claimed on equipment that is part of a solar heating or
cooling system, but only If at least 75% of the energy used to run the system comes from

the sun. If the energy source Is at least 76% sunlight and also relies upon an additional

, . l. '
SEIA Guide to Fedefg] Tax Incerdivés for Solar EI18fQy Vwslon30 c  SE! A2009 2

.hM * -. v~\.~...1

I

s



1 |

SEIA
Sv.-:lu
l1JUxO¢i¢l
A u a ¢ h F . u n "

fuel source, then there must be an allocation based on the mix of energy In the year the
system Is first put Into sewlce. (The relevant year Is the tax year of the company cldming

the credit.) For example, ff 10% other energy is used in the year the system is first put
into service, then the solar tax credit can be calculated on 90% of the cost. However a

dip in the solar ever y use below 90% In any of the next four years would lead to the IRS
recapturing part of the tax credit claimed. (See section 1.1 o for more on recapture.) The
opposite Is not true: an Increase in the amount of solar energy used In a later year will not-

allow the company to claim an additional tax credit.

94

1.1 .1 (c) Solar Lighting

All equipment associated with fiber-optic solar lighting systems qualifies. but only if put into
service during the perlod 2006 through 2016. Solar tube~type systems do not qualify.

1 .1 .1 (d) Passive Solar Systems

Passive solar systems do not qu@1h'v. IRS regulations define passive solar systems as ones

that use "conductive, convective, or radiant energy transfer" The IRS gives as examples

of such systems: greenhouses, solariums, roof ponds, glazing, and mass or water Trombe
walls. In systems that include both dlgible property and passive solar equipment, the credit

can only be olalmed on the portion of total spending associated with the eligible r>f0>e» 'tv-

1.1.2 Age of Eligible Property

`lhe equipment must be new to qudlfy for a commercial solar tam credit. The tax credit can only

be old red by the first person to use the equipment. A company that buys a refurbished solar

Installation may be able to treat It as new If the vendor has put enough money into upgrading it.
The Internal Revenue Service applies en "80-20 test" to determine whether equipment has been

so extensively modified that it is essentially a different piece of equipment. The test is A + B,
where A is the value of the used parte retained from the original equipment and B is the cost of the

improvements. If B Is more than 80% of the total A + B, then the equipment will be considered
brand new. The improvements include labor to Install the equipment.

1 .1.3 Use of Eligible Property

Equipment must be used in the United States to qualify for a commercial solar tax credit. in
addition, commercial solar tax credits cannot be damed on equipment that is "used" by someone

who Is not subject toU.S. Income taxes.

Thus, "use" of the equipmentby a school, municipal utility, governmentagency.charity or other

.a
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Electric utilities were not able to claim the tax credit on solar equlpmant that they own or lease

and that was put into service adore February 14. 2008. The credit could not be claimed before
then on any solar equipment used to generate electricity that Is sold at rates that are regulated on

a rate-of-retum basis. Congress removed the restriction In October 2008 and made the credit

retroactive to the previous February

The key when dealing with such an entity is to sign a contract merely to sell it electricity Someone
who merely buys electricity fromsolar equipment owned by someone Ase Is not consldened to

"use" the equipment. Care should be taken to md<e sure the contract is not characterized by
the IRS as a lease of the solar equipment In substance even though It looks In form like a power

contract. (See sections 1.8.4 and 1.8.5 for more detdls and consult a tax attorney for project

speclilc applications.)

tax-exempt organization (unless the equipment is used In a taxable side business) or In some cases

by an dectrlc cooperative wttl rule out a credit on the equipment. This means that solar equipment
cannot be leased to such an entity. A lessee "uses" the equipment It is leasing. However a lease

with a term of less than six months does not count as a "use." The credit Is calculated in the year
equipment is first put Into sewlce. ineligible use of the equipment at any time during the first five

years would cause part of the Tex credit damed to be recaptured. (See section 1.10.)

A billboard or highway wamlng sign does not qualify for the credit, even If powered by sunlight,

but the cost of a distinct device that generates electrldty from sunlight to illuminate the sign would

qualify. Slmllarlv a livestock pump would not qualtfv. but a PV attachment designed to drive the

pump would; a careful and conservative allocation of cost between solar and non-solar equipment

must be made.

The credit belongs to the customer who places the equipment in sewlce, not to the manufacturer

or Integrator of the final deuce. The credit Is claimed by the owner of the equipment after the
equipment Is placed In service. Except In rare cases, a manufacturer or vendor holding equipment

out for sale does not place it in service.

1.1 .4 Original Equipment Manufacturer and Integrated Equipment
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Equipment Is considered "placed in servkze' once it has been fully Installed and delivered to the

owner and is capable of being used by the owner for Its Intended purpose. Ordinarlhg four things
must have happened for this to be true:

Equipment bought off the shelf is usually assumed to be In workable condition. Solar equipment

sold In a ready-to-use state (e.g., solar-powered warning devices, pumps, etc.,) as opposed to
that which is constructed on site (as with a typical solar rooftop system) Is ordinarily considered to

be placed in service immediately upon purchase and installation.

1.2.1 General Requirements

1.2 Placed in Service

The "placed In service" requirement is different for a taxpayer entering a new business than for a
terxpeyer already In that business. In the case of someone going into a new business, the courts

have held that he or she must actually have put the equipment to use - it is not enough merely to
show it was capable of operating.'

1.2.2 New Businesses

1. See. a.g., ptggly Wiggly socnhem. Inc. v. Conunlssloner. 84Tc7a9 (1985) (reirlgaatorslnstaled In new stcues not lnsewice anti

the stoles opened to cuslomens); GersualcounselManciandum a7449 (march 8, 197B) repayer dreadylnthe trade or business does

not haveiouseequipmembdumekIsdeemed hservice. unlkswaacpayasenteringanswbudness).

S5 y €'\='lY

Au¢=Ius»»¢

The taxpayer must have the lloenses and permits needed to operate it. Thus, for ex-

ample. In states where a building owner is not allowed legally to turn on a solar system

until the local utility has Inspected the system and declared It safe for use, the system

Is not normally In savlce until a letter has been received from the local ulllity authorizing
"parallel operation" with the grid.

The equipment must have been delivered and physical construction or Installation on

site must have been completed, although contractor personnel can remain at the site to
handle minor tasks like fixing punch list Items.

The taxpayer must have taken legal title and control over the equipment.

Pre-operet!ond tests must have demonstrated that the equipment can serve its ln-

tended functlorL ("Pre-operational" means before the equipment is put to use.) Other
testing to determine whether the equipment can operate et the design capacity and to

Identify and eliminate defects can occur after the equipment is already operating.
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1.2.3 Power Plants

Utility-scale power projects that will sell electricity We the grid must have been syruchroralzed with
the grid before they are considered In selvlce. They must be able to deliver their electricity to

market.

1 .2.4 "Daily Operation" as a Condition for Meeting the Requirement

The IRS takes the position that equipment must be In "daily operation" to be considered In service?
This is a more conservative yew of the law than held by many tax lawyers. In a technlod adWoe

memorandum In 1993, the ITS said a power plant "is considered In dolly operation when it is
routinely operating to supply power to the transmission grid for sale to customers." s (A "technical

ad\Ace memorandum" Is a ruling by the IRS natlond office to settle a dispute between a taxpayer
and an IRS agent on audit.)

If a solar system is considered part of an "integrated facility," then the lest of the facility must also

be working before any part of It Is In sewlce. An example is a factory where the solar equipment is
the power source, but the factory Is not in a position to turn out product until all three sections of
the assembly line are fully functioning .

1.3 Tax Basis

A company's "basis" Is the portion of its investment In eligible property upon which the commercial
solar tax credit can be olatmed. It Is normally what the taxpayer paid for the equipment, Including

the cost of installation. `l'hus, for example, If equipment cost $1 00,000. the solar credit during the
period 2006 thou h 201 e Is 80% of the tax basis of $100.000, or $30,000.9,

Interest paid during construction of larger solar projects that take more than a year to build and

cost more than $1 mllllon Is added to the basis of the equipment.
Interest paid on loans to acquire other solar equipment and any sales and use taxes paid are
normally deducted when paid and do not add to the basis. However an dectlon can be made

under section 286 of the tax code to fold them Into the basis, in which case these expenditures

wouldhave to be deducted over time through depreciation, but they would also enter into
calculation of the commerced solar tax credit.

2. Sea e.g., Pl1vate Letler RuEng s52Q019(,4pnt24, 1895i)(lau1d6lIgaslsucilitynotlnsen/lceforpurposesdsec!lon29c1edRs anti RIS
In 'daily opetatbn"); PLR9627022 (April9. 1995) (same abatement"}: PLR sauce Wi l l pa. 1998) (same statanamt).

s. See Technlcd Advloe Memorandum 8405006 (October 16, 1983)

SEIA Gulde t.o. Fqaqw Tax ltwentlvqqjgr Solar Energy \l9f1sior1 a O l  os E1A2ooQ . .\.
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Nontaxable Rebates from

a State or Utility

(Note: most rebates axe

taxable - see below.)

In rare cases, cash received from a state government does not

have to be reported as taxable Income. An example - outside

the solar Industry - is where a state reimburses a railroad for
the cost of putting tracks on an overpass so as not to block

traffic on a public highway The railroad is no better off with
the overpass than without. It has no Income In the sense of an

accession to wealth. It Is rare to find such cases.

Utllitles in some states pay rebates to customers as an

inducanent to Install solar equipment. A rebate from a utility
should ordinarily be considered taxable, except If a rebate Is

paid by a utility to a customer as an Inducement to take energy
efficiency measures In connection with adwelllno unit (e.g., an

apartment building). Such a rebate is exempted from Tex under
section 136 at the US tax code, and the basis must be reduced

by the amount of the rebate.

As a general rule. all money or value received In a business

setting must be reported as income unless one can point to a
spechc section of the us tax code that excludes the amount

from Income.

I

SEIA

The following table describes different types of Incentives and their Impact on the tax basis. If
you are uncertain which category your parts:ular rebate program falls under; we urge you to get in

touch with the state or utility energy program contacts listed atwww d9ireI [so nr, or contact a tax
attorney for protect-specltic clarification.

State rebates, buydowns, grants or other incentives do not decrease the amount eligible for the

commercial solar credit If the company Is required to pay federal Income tax on the incentive. The

majority of lncmtlves represent income on which federal income taxes are paid and, therefore, do
not decrease the basis for the solar tax credit. Hdweven there is e limited doss of Incentives that

are not taxable; for these incentives, the Tex basis must be reduced prior to cdculatlng the credit.

1 .4.1 Incentives that Reduce the Tax Basis

1.4 Effect of Rebates, Buydowns, Grants and Other Incentives

Solar
hdwrln
Axsecidiani
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Taxable State or Nonprofit
Grants, Rebates, or

Buyd0wns

If you pay federal Income tax on money received from a grant
program. you need not reduce the tax basis of your system as

long as the grant Is reported as lnoome. Most grants must be

reported as taxable Income. A company will enjoy a greater tax

advantage by claiming a rebate or grant as taxable Income.

Credits Agalnst State and

Local Income Tax

State and local income tax credits do not affect the tax basis.

Taxable Rebates or Credlts
Funded by a Utility

Rebates funded by a utility are generally treated as taxable
income. and do not affect the tax basis in solar equipment.

Two things used to reduce the tax bads for the credit before

2009. They were If the system cost is pad with help from tax~
exempt Hnartcing or 'subsidized energy financing."

Tax-exempt financing involves bonds issued by a state or Iocd

government to borrow money for a public project or quasi-

public use. The lenders who buy the bonds do not have to
pay taxes on the Interest they receive. 'Subsidized energy

linanclng' is a government program that provides subsidized

tinanclng for energy measures. An example is where a state
makes direct loans to businesses at below-market rates to help
them finance adar panels.

The IRS ruled that it is not "subsidized energy financing" (see
section 1.4.3) for an investor-owned utility to make rebates on
electricity bills to homeowners who buy hot water heaters that
use renewable energy In a case where the money the utility

uses for the program comes solely from Its own revenues. it
does not matter that the utility was ordered by the state public

sewlce commission to conduct the program. A program is not
"subsidized energy financing" unless it Is e government program

involving government funds.
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1.4.2 Incentives that Do not Reduce the Tax Baals
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Taxable Rebates or Credits

Funded by a Utlllty (cont.)

Similarly It is not subsidized energy financing for a federal

utility like the Bonneville Power Administration or Tennessee
Valley Authority to make loans at below~market Interest rates to

customers of utilities to whom BPAor the WA supplies power.

By law, the federal utility must cover its full costs through its

own revenues.

The "American Recovery and Reinvestment Act" in February
2009 eliminated the rule that use of tax-exempt or subsidized

energy financing reduces the Tex basis on which the tax credit is

claimed. The change applies to spending on a project in 2009

or later. The'efore, if construction of a project started in 2008
but was completed later, the Tex credit may not be claimed

on the portion of the construction cost that accrued In 2008

and was paid with help from tax- exempt or subsidized energy

financing. it may be old red on the portion of the cost incurred

tn 2009.

Use of tax-exempt financing will still cause the project to have

to be depreciated more slowly. A solar project financed with

tax-exempt debt must be depreciated on a straight-llne basis
largely over 12 years rather thanonan accelerated basis largely

on/er five years. Use at subsidized energy financing does not

affect how a commercial project Is depreciated.

State Perforrnanc Based

Incentives

Direct payments by a state to solar producers as an operating

subsidy never caused a reduction In tax credit basis. Operating

subsidies paid dlriectly to a generator may be a grant, but they
are not subsidized energy financing. (Thls assumes that the

Incentives do not have to be redd.) The IRS has ruled on

a number of occasions that the only financial assistance that
caused a reduction In the tax credit Is help paying the capital

cost of the project. it Is not subsidized energy financing to
subsidize operating costs! Subsidized energy Financing was a
problem before 2009. It is not a problem for project costs that

are incurred on or after January 1, zone.
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Renewable Energy Credit

Sales or Requirements

Renewable energy credits or "HECS," 'green tags," carbon

allowances and other saleable emdronmental attrlbutes awarded

for using sunlight to generate eleclrlclty have no effect on the

commercial solar credit.

Loan Guarantees The IRS said In a private letter ruling that a ban guarantee from

a federal or state agency or a utility is not "subsidized" energy
Wrrandng. even if the guarantee looks In form like a direct ban
by the government to the private party The Interest rate on the

loan was the same rate that a bank would charge to lend with a

federal guarantee.

Grants administered

by non-govemmentd
organizations and funded

from non-govemmental

funding sources

`llhe IRS ruled privately that production Incentive payments

delivered by a private charity out of funds contributed by

a private utility company did not constitute "subsidized
energy linancing."5 However It suggested that the program

might have been viewed as subsidized energy financing if a

government agency administered the program, even If It was

privately funded."
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Generally borrowing money does not adversely affect the basis that a taxpayer has in his or her
solar equipment. it does not matter whether the money to pay for the equipment comes out of the

pocket of the taxpayer' or Is borrowed; the basis on which the tax credit is calculated Is what the

taxpayer paid for the equipment. Two exceptions to this general rule are'

1 .4.s Subsidized Loans and Financing

5.

s.

Private Letter Fluws 200202048
Prlvame Letlter Ruling 8saoco4

FedBr'8.I

For spending prior to January 1, 2009, basis had to be reduced to the Men subsi-
dized borrowing in the form of 'tax-exempt financing" or "subsidized energy financing"

was used to pay the equipment cost; and

at-rlsk limitations could come into play Io Ilmlt the credit that can be claimed In situa-
tions where the taxpayer borrows to pay the equipment cost on a nonrecourse basis,

meaning on terms where the lender has no claim against 1he borrower if he fails to
repay the loan. The only recourse of the lender is to foreclose on the equipment. See

sectiOn 1.4.4 for more detail.
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The details follow.

1. ln1hee1ran'» pleglvenbythelRS,abanklsnt$3.0GOtoahnmewvaner tolrslsllasalarhotwaMerheaterandlhebarlkussd$5C0
ltuecelvedunderafadaalalagyconservationpmgwamwoneduceihepdndpalamownof thelosnthshonleonmlerhadtolepayto

82,500. The amountd'subsidized energy Iiranclng' In this caaewasfheiull $3,000.

San:
hdudrlu
Aundufan'

The IRS defines "tax~exanpt financing" as borrowing through bonds Issued by a state or
local government to finance a public or quasi-public project. The holders of such bonds

do not have to pay taxes on the interest they reodve. Thls means a borrower benefiting
from such bonds does not have to pay as high an interest rate as he would otherwise.

Tax-exempt financing can usually be used only for schools, roads, hospitals and other

public facilities. However the us tax code makes 15 exceptions where such inanclng can
be used for private prqects that Congress felt create some public benefits (e.g. privately-

owned sewage treatment plants or sports stadiums). Smaller projects may also qualify for
tinanclng using "small-Issue" bonds.

1 .4.3 (b) Tax-Exempt Financing

When either tax-exempt llnanclng or subsidized energy ttnanclng Is used to pay equipment

costs that were Incurred before 2009. the tax basis in the equipment must be reduced.
The basis reduction Is calculated by putting the cost of the equipment in the denominator

at a fraction. The numerator is the amount of subsidized or tax-exempt Hnandng used to
pay such costs. The fraction Is the percentage reduction in the tax basis. (For example, a
system put In sewlce before 2G09 and financed entirety with Tex-exempt bonds would be

mengtble for the commercial solar credit.)

1.4.8 (c) Subsidized Energy Financing

Financing The IRS defines this as "financing provided under a federal, state or local

program a princlpd purpose of which Is to provide subsidized tlnancing for projects
designed to conserve or produce energy." An example of such financing is Where a state

offers low-lnterest loans dinsctly to help pay for nalewable energy projects or where the
state makes payments to a bank to buy down the Interest rate on loans that the bank

makes to finance such projects.

1 .4.3 (a) Calculation Method

I t Is Important to note that the "subsidized energy financing" Is the full financing

extended undera government nroqram, not lust the cost to the government of the
subsidy The IRS took this position tn regulations under the residential energy credit that

used to be on the statute books from 1977 to 1990]
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Certain taxpayers may not be able to claim the full cost of eligible pfvpeiv as tax basis immediately
If they borrow on a nonrecourse basis to pay the cost. "Nonrecourse" means the taxpayer has

no personal liablflty to repay the loan, and the lender looks manly to the project bing financed

for repayment. The taxpayers subject to this rule are Individuals Gncludlng lndMduals who own a

project though e partnership or limited liability company treated as a partnership), S corporations
and "closely-held" C corporations. A C corporation Is 'closely held" If five or fewer lndivlduds own
more than half the stock. (The rule does not apply to publicly-held companies. It also does not

apply to a small developer that brings in an Institutions investor as a partner.) Such taxpayers

cannot Include In the tax basis any portion of the elrgtbre property most paid with nonrecourse
financing when calculating their commercial solar Tex credit for the year a solar project la placed in

service. For example, If a solar project cost $100.000, but $80,000 of the cost was paid with the

help of a nonrecourse loan, then the tax credit Initial basis is $20,000 of the cost.

There are two key exceptions to this rule requiring a basis reduction when nonrecourse Financing ts

used. These exceptions should apply to most solar projects:

1.4.4 At-Risk Llmltatlons on Flnanclng

8. OmnlbusBuds neaoncamien Am of 1980 -H86886 END

1 .4.s (d) Tex-Exempt or Subsidized Energy Financing and Depreciation

Use of tax-exempt or subeldized energy financing will not reduce the depreciable basis of
a project. However. if Tex-exempt financing Is used, the project wm have to be depreciated

more slowly -- largely over 12 years on a ettelght-Iine basis.

For example, If a commercial customer planning to build a $100,000 project borrows
$80,000 and benefits from an Interest rate subsidy on the loan funded out of a state energy

program, then the basis eligible for the tax credit would be reduced by $80,000 and the
credit would only apply to the remdnlng $20,000. No basis reduction is required for

spending on a project after 2008.

If the equipment financed through a nonrecourse loan would have quallhed as "solar
energy property" under section 46(c)(8XF) of the tax code before that section was
repealed In 1990, then the basis reduction Is not required. (Solar equipment that

qudlfles today for the commerced solar tax credit would have qualified under that sec-
tion, with the exception of solar hybrid lighting." ) However, this exception applies only If

no more than 75% of the cost of the equipment Is paid with nonrecourse debt and the
nonrecourse debt Le a level-payment loan, meaning that there is a straight~llne

amortization schedule for repayment of the loan. Level debt sewlce payments are more

Interest than principal in early years and more principal than Interest in later years.
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The at-risk rules merely affect the timing of tax credits rather than the final amount. If part of the
cost of the eligible property cannot be included In the first year's tax credit basis due to use of

nonrecourse tinanclng, then as the loan principal is later repaid, the taxpayer can clam a new
credit calculated on the reduction In loan principal as the tax credit basis. Additional credits can
be claimed in each year as the loan principal Is repaid. No additional credits can be claimed on

interest payments.

Developers of new commercial solar projects placed in service in 2009 or 2010 have the option
to take a cash payment from the U.S. Treasury for the same amount they would have been able

to claim as a commercial tax credit. This option is also available for solar prclects that start
construction in 2009 or 2010 and are completed by2016. The grants will be paid within 80 days
after the project is placed In eewlce or, if later; 60 days after the owner applies for the grant. The

Treasury has no discretion whether to pay Appllcatlons must be subrnltted by October 2011 .

1.5 Cash Grants in Lieu of Tax Credits

The option is only avellable on commercial projects -- not residential. Solar panels that are owned
by a solar company and used by It to supply electricity to a homeowner under a power purchase
agreement or that are leased by It to a homeowner are considered put to commercial use,
assuming the contract with the homeowner Is respected for tax purposes as a power contract or
lease and is not l characterized as an installment Ade of the ponds to the homeowner:

Any grant pad will be subject to recapture If the solar equipment is disposed of within five years.
Only the "unvested" portion of the grant is recaptured. The grant vests at the rate of 20% a year.

Sola:Energy
hdushks
A n n u m '

5

2. A basis reduction is ds not required If the nonrecourse financing Is "qualified commer-

cial financing." The requirements of 'qualified commercial financing" are'

• The nonrecourse financing cannot be used to pay more than 80% of the cost.

The money must either be borrowed from a commercial lander or though a

federal, state or local gowemment program. A loan whose repayment Is merely
guaranteedby a federal, state or local government agency will still be consid-
ered to have been made under such a program. A oommerclal lender must be

regularly engaged in the business of lending, The commercial lender cannot be

related to the taxpayer or be the vendor who sold the equipment or be some-
one who recedes a fee tied to the taxpayer's Investment in the equipment.

The taxpayer must not acquire the adar equipment from a "related party"
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The Treasulv wm also have to decide when a project Is considered to have started construction.

It has five precedents from which to choose. Under these precedents, the earliest construction

would be considered to start Is when physical assembly of major components starts at a factory
off site. The latest construction would be considered to start is when foundations start to be laid at

the site (for example, In the case of a utility-scale solar project). Site clearance or engineering worK

would not count. A dedslon is not expected before July 2009.

Congress directed the Treasury to sort out whether the recapture rules for the grant are identical
or whether they differ from the rules for the tax credit. The tax credit is ds subject to recapture It

equipment is owned by apartnership (including a limited liability company treated for tax purposes

as a partnership) and a partner sells his Interest or his share of partnership Income Is reduced by

more than a third. It is unclear to what extent changes at the partner level will lead to recapture of
cash grants. A grant may be spent by the partnership and never distributed to the partners, unlike
commercial tax credits that are necessarily passed through to partners and claimed by them on

their tax returns .

Thus, If the solar equipment Is sold after ft has been In use for three years, then 40% of any cash
grant paid will be recaptured. In this sense, the recapture rules are similar to what happens to the

commercial tax credit. (See section 1.10 for more on recapture.)

Solar companies that are treated as partnerships for tax purposes and have raised money from

private equity funds may be barred from receiving any cash grants. `i'hls is only a proem if the
private equity fund Invests directly and not through a US "blocker" corporation. Section 1608(g)

of the "American Recovery and Reinvestment Act" prohibits the Treasury from paying any grant
on a project owned by a "partnership or other pass-thru entity any partner (or other holder of an

equity or profits interest) of which" Is a federal, state or local government agency a lnstrumentdity,

a tax-exempt entity or an electric cooperative. Most private equity funds have state pension plans,

university endowments and similar entitles as investors. Congress may rewrite the prohibition to
narrow it, but it would not do so before the summer or fall 2009. Also, be aware that If a blocker

corporation is owned 50% or more by a tax-exempt entity It may Itself be considered a tax-exempt

entity The issue was still under discussion with the Treasury when this edition of the manual was
competed and further guidance is expected.

'Me owner of solar equipment can depreciate, or deduct, 85% of his or her tax basis In the same

equipment on which the commerced Tex credit can be claimed over five years. The deductions are

claimed on a 200% declining-bdance basis, meaning the deductions are front-loaded rather than

taken in equal amounts each year over the period.

1.6 Depreciation

1.6.1 Asset  Breakdown
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Tra nsmlssion equipment used to transmit at 69 kV or higher voltage Is depreciated over 15 years

using 160%deollning-balance depreciation. Other transmission and distribution equipment Is
depredated over 20 years using 150% dedinlng-balance depreciation. Utilities usually mate
owners of utility-scale solar projects reimburse them for the cost of any substation upgrades,

Improvements and other equipment required for Interconnection that the utility will own. Some

of the costs may be classified as "network upgrades" for regulatory purposes and the utility will
collect the cost from the generator but then repay It later with interest or transmission credits.

Any payments a generator makes for network upgrades are treated for tax purposes as a loan by
the generator to the utility and the generator is not allowed to deduct them. The generator may

also have to reimburse the utility for "direct intertie' costs that will not be repaid by the utility. The

generator recovers any such payments on a straight-line basis over 20 years.

Property on an Indian reservation can be depreciated more rapidly. The part that would be

depreciated over five years can be depreciated over three years Instead. This only applies to

equipment placed In service by December 2009 unless the deadline Is extended by Congress.

Depreciation must be taken more slowly to the extent tax-exempt iinanclng is used to pay part
of the equipment cost. It is also slower for assets used predominantly outside the United States
and for any assets that are consldeed "tax-exempt use property." Examples of tax-exempt

use property are solar panels leased to a tax-exempt entity or a project owned In a partnashlp

between a private developer and a murllctlpd utility In the case of such a partnership, a fraction
of the project Is "tax-exempt use property." The fraction Is the highest share of partnership income

that the municipal utility will be allocated during the life of the partnership. Thus, If the municipal

utility starts with a 10% share of income but this increases later to 50%, then 50% of the protect

will be "tax-exempt use property" from the start.

Landscaping and other site improvements, Eke a parking lot, are depreciated over 15 years on a

150% declining-baLlance basis.

Arly part of a solar project that Is considered a building Is depreciated ave' 39 years on a straight-

Ilne basis. Not all structures are buildings for tax purposes. A structure is usually only oonsldered

a building it if includes office or storage space or a control room.

The owner of solar equipment on which an investment credit is c:!almed or on which a cash grant

Is paid by the Treasury can depreciate only 85% of the cost. The "basls" for depredation must be
reduced by half the amount of the Investment credit or cash grant.

1.e.2 Basls Reduction

Solar equipment placed In semice In 2008 or 2009 qualifies for a 50% "depreciation bonus,"

1.6.3 Depreciation Bonus
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The tax credit for commercial solar projects was Increased from 10% to 30% In 2008 and it will
drop back to 10% In 2017. unless Congress votes again to extend tr. Vwlat happens when a solar

energy system is installed partly In 2016, but not placed h sewlce until 2017?
The answer is the taxpayer will probably qualify only for a 10% credit. However, it depends on

whether the project Is considered to be 'self constructed' or 'acquired' by the taxpayer.

Projects that straddle a date when Congress changed the tax subsidies for solar equipment rise

transition issues. There are potentially such issues with both tax credits and the Treasury cash

grants.

meaning that half the basis In the equipment can be deducted Wmedlately. The remaining basis is
deducted normally as depreciation. Thus. the bonus the Writ year on the part of a solar project that
qualities for an investment credit or cash grant is 42.5% of the equipment cost. The bonus can only

be claimed on equipment that the owner was not committed to purchase before January 1. 2008.
In larger solar projects. just because a contract was signed with someone before 2008 to build the

project does not mean the one was committed to the project when the corrtrad was signed. In
some cases, the owner is not considered committed until physical work started on the project at
the site. Commitment to purchase depends on the facts of the lndWldud case.

1.7 Project Timing Issues

1.1.1 Transition Issues for Some Projects

1 .7.1 (a) Self-Constructed Projects

For the purposes of evaluating transition Issues. a project is considered "self constructed"

when:

•

•

In cases where a project is considered self constructed, a 30% tax credit can only be
claimed on the percentage of construction work done during the period 2008 through

2016. However, that assumes that the project will be completed in 201 e. If work starts
during 201 e, but is not completed until 2017, then the taxpayer will get only a 10% credit

unless he elects to claim credits on a "progress payments basis" or unless Congress
extends the deadline to qudlty for the 80% credit. (See section 7.2 under the commercial
credit discussion for a dlseuselon about progress expenditures.) It does not matter when

It is assembled and Installed by the taxpayer; or

"stick built" for a taxpayer by a construction contractor - at least In most cases where

the taxpayer retains control over the design .
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the construction contractor is aotudly paid. Thus, there is no advantage to paying the
contractor Is 2018 for work that will be done in 2017. Where work started in 2006 and

finished In 2006, part of the cost of theF>rQ1eGtquarried for a 30% credit -- the part of the

work completed during 2006. The portion of the project completed In 2005 qudltied for a

10% credit.

1.7.1(b) AcquiredProjects

A project Is considered "acquired" when property ready for use Is purchased ready for use

without any associated construction or assembly delay.

If the taxpayer "acqulles" the solar equipment rather than self constructs it, than a 30%

credit can only be claimed if the property is both acquired and placed In sewlce during

the period 2006 through 201 e. Thus, for example. If a taxpayer signs a contract to buy
photovoltaic property In 2016, but rt Is not delivered or ready for use until 2017, then only a

10% energy credit can be claimed.

Treasury cash grants are paid on solar equipment that Is placed In service in 2009 or2010 or on

which construction starts In 2009 or 2010 and Is completed by 201 e. It does not matter that the

equipment was ordered or largely installed before 2009. The key Is when it was placed in service.

1.7.2 Progress Expenditures

The oommercld solar tax credit is ordinarily claimed in full in the year that diglble property is put

Into service. However a taxpayer can elect to clam a commerclaf solar tax cnedlt on his or her

construction progress payments in situations where the eligible property Is expected to lake at

least two years to build .

This could become relevant in cases where works starts on a project In 2016 when there Is still a
80% commercial solar tax credit, but it will not be completed until after the credit has reverted to

10%. The 30% credit could be claimed on construction progress payments durlrlg 201 e.
Some developers of utility-scde solar projects that will take at least two years to construct and

that are expected to get underway by2010 also plan to take tax credits on construction progress
payments and then pay back the amount of tax credits claimed and take a cash payment from the

Treasury within ea days after the project is placed in service. This would provide

a time-value benefit.

The amount the taxpayer Is considered tohave paid toward construction in any year depends on a

number of complicated rules.

The taxpayer must first determine whether a project Is "self constructed" or "non-self constructed."
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Spending on non-self~cor\structed property counts only when amounts are actually paid to a third

party and, even then, one can only count the spending In a year "to the extent [it Is] attributable to

progress made in construction ..." The IRS regulations say, "Progress will generally be measured

in terms of the manufacturer's incurred cost, as a fraction of the anticipated cost .. . ."
More spending counts earlier tn time as progress payments for self-constructed property. The

rule for self-constructed property is that spending counts when the amount "accrues," meaning

when the Te>qoayer is legally obligated to make the payment and the amount is known. However,

spending on components comes under a special rule. It cannot be counted before the
components are built at the factory Gn the case of components that are specldly designed for e

project), or when they are delivered to the site Gn the case of other components that would be

"economically impractical to remove" after delivery), or when they are physically attached to the

project (in the case of any remdnlng components).

The progress expenditure rules use a much tighter detinlticn of self construction than the transtlion
rules do. That ts, while most stock-built projects are considered self constructed for purposes of

the transition mies, few projects are considered ad! constructed for progress payments purposes.
To be self constructed for progress payments purposes, the taxpayer must expect to spend

more than half the construction expenditures on wages for the taxpayer's own employees and on
materials that they will Install. This test Is applied to each unit of property A single project may

consist of more than one unit. For example. each turbine, boiler and other large component at a

power plant Is probably considered a separate unit of properly.

Subtleties associated with specific ownashlp structures that affect the oommerclal solar tax credit

are discussed In the following paragraphs.

1.8 Project Ownership Considerations

Commercial solar tax credits and depredation are clued by the owner of eligible propetyn Any
owner that cannot use these tax incentives because he does not pay enough In taxes should

explore one of several options:

F9684

Take the cash value of the tax credit from the U.S. Treasury and Unance the rest of the

project with debt, remaps with the help of a federal loan guarantee, to the extent the

project will generate enough cash to cover the debt service. However, tale will leave the
project owner with "stranded" depreciation that he may not be able to use ettictently.

The depreciation can be carried forward for up to 20 years and used when the project
starts generating Income. The depredation will not have as great a time value as If the
depreciation deductions could be used immediately
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In a sale-leaseback, the developer sells the project to an institutional equity investor who can use

the tax credits and depleclatlon on the project and then leases it back. The lessor claims the tax

credits and depreciation. If the parties choose to receive cash from the Treasury in lieu of the tax

credit, then the cash payment will go the lessor If the sale-leeseback occurs within three months
after the project is crlglnally placed in service It will go the developer If the saleleaseback occurs

more than three months after the project is orlglndly placed in service. The terms of the lease
flnendng will be less generous If the payment goes to the developer

1.8.1 Sale-Leasebacks

The lease should not run longer than 80% of the expected life and value of the project.
The developer canhave oneor more options to renew the lease, but the options should be at

market rent determined at renewal. Any options to renew at a Fixed rent count as part of the

original lease term for purposes of testing whether the lease term is too long. The lease back
must be to the same legal entity that placed the project in service.

In larger projects that take some time to construct and that are financed by borrowing the

construction funds from a bank, the Tessa commits at the start of construction to buy the project
after construction is completed. The dosing on the sale-leaseback must occur within three

months after the project is put Into sewlce, or the lessor cannot claim any commercial solar tax

Solar EMI?
Iniusliu
Assodallanl

I Do a 'tax equity deal' to try to get value for the depreciation (and the tax credit If the
developer chooses to claim It rather than take the cash value from the Treasury Any

tax equity deal might take one of four forms.

Do an "Inverted pass-through lease" where the developer leases the project to a

tax equity Investor and elects to pass through the commercial tax crept or cash

payment from the Treasury to the tax equity Investor:

Sell the project to another company that can use the tax benefits and lease it
back, thereby sharing Indirectly In the tax subsidies In the form of reduced rent

for use of the equipment.

Let someone else own the project and just buy the electrielty under a long-tem1
contract.

Bring In an Institutions equity Investor that can use the tax benefits as a part-

ner to own the project in a so-cdlad "file" partnership and allocate 99% of the

tax subsidies to the Institutional Investor In exchange for the capital to build the
project.
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A taxpayer must usually reduce his tax basis for depreciation by one half the solar tax credit. Thus,

where a 30% credit Is claimed, only 85% of the equipment cost can be depreciated. However; In
a case where the project is sold and leased back and the lessor defts to leave the Tex credit or

Treasury cash grant with the lessee, then thelessorcan claim depreciation on the full cost of the

proieot without any basis reduction. However the lessee would have to report half the credit it
clams or cash grant It receives as taxable Income ewer a five-year period."

Another way for a developer to get value for tax subsidies It cannot use Is to bring an Institutional
equity Investor In as a partner to own the project and pay part of the capita! cost. The project Is

owned by a partnership of the developer and the Institutional investor. The partnership allocates

99% of the economic returns to the Investor until the investor reaches a target Internal rate of
return, after which the lrlvestor's interest in the prqlect drops as low as 4.95% and the devdo» per's
Interest Increases automatically to es.s%. The developer has an option at that point to buy out

the Investor for the fair market value of Its remaining 4.95% Interest. In some transactions. cash is
distributed 100% to the developer until the developer gets back any capital it has Invested In the
protect. After that, cash follows other partnership Items and Is distributed 99% to the investor

until the flip.

The lessor In a sale-leasebad< can elect to leave the tax credit orTreasury cash payment with the

lessee and clam only the tax depreciation on the project. The lessor must otherwise qualify for the

tax credit. Thus, for example, the election cannot be made by a foreign lessor unless at least 50%

of the gross rents are subject to u.s. Income taxes.

credits. (It would still be able to claim depreciation.) If cash will be pad by the Treasury In place
of tax credits, the cash payment would have already beenmade to the developer and there would
not be any recapture of the payment by me U.S. government. (See section 1.1 O.) The lessee

will have a taxable gun on the sale If It charges the lessor more for the project than the lessor lust
pad to construct the project. However the lessor must not pay more than the fate market value of

the project. Commerclal solar tax credits can only be claimed on new squlpment. A special rule

preserves the status of the equipment as new as long as It is sold and leased back within three
months.

1.8.2 Partnershlp Fllpa

9. Mostlessowaacorporamions. klshalrihranlndMdLuorother'ncn-eolpo¢aw'Iewcrtodaincommexcislsuéar taxcnedits.
Suchammorcandalmtaxcrednsonwlntwosituadons. OneawhereleorshemenmNhctunedtlwaembment. TheolherbwhaefJ'e
emountofbuslness euupensedeductiarsthelessormn clam lntheirst 12 months lf comectlonvnrtthiheequipmentls moreirwn 15%

dtheuentheorsreeamsduringihesatnspeuicd. An eaanpte of abuslnemeamensadsductionlsvfugespaidioenplcyees. The
ee\=awm» fa=1s° haverahawatemleseuwaqrnrrzhe-aassufe'mmseqlJrpmenL Thus.Msleeselnasolarprqlectwlthanowcorpo-
ratelesorwcuidhavebbeehorterthansbcyaars.

2 SEIASderimrgy
lnduslén
A:lo¢1uKud°

I

i

I

Energy,

I



| a

•

. .$EIA Soler iwuv
hélslvks
As:cciulicu'

;

»

9

In a partnership, the Investor must come Into the deal before the solar project Is placed In sewlce
(unlike a sale-leaseback where the Investor has up to three months after

the In-sewioe date to lnvest).'°

Even though the parties intend to allocate 99% of the tax benefits to the investor. the Investor

may not be able to absorb that much of the tax subsidy tn fact due to partnership accounting
rules. Anyone using a partnership flip structure should be careful to model the transaction, paying

particular attention to the "capital account" and 'outside basis" of the investor as these determine

its capacity to absorb tax benefits. They are a function partly of how much the Investor Invests in

relation to the tax benefits.

Commercial solar tax credits must be shared among partners In the same ratio that they share m

Income for the year the project Is placed in service.

It does not matter whether the partnership actually has any income that year (Most solar projects
show tax losses for the fist three to four years.) However, care must be exercised when switching

the ratio for sharing income before the partnership turns tax positive. For example, suppose there

are two partners -- A and B -~ who agree to allocate 99% of Income to B for the first three years

In order to get B 99% of the solar credits and then share everything ws from year four onward.
If the partnership has Tex losses in each of the first three years, the IRS may argue on audit that the

99-1 sharing ratio for income that was used In year one to give the Investor 99% Er the solar tax
crec6t is illusory. For that reason, it Is important to hold the sharing ratio used in year one in place

at least until a full year when the partriershlp has Income.

The flip should not occur unill at least five years after the project is put In selvlce. Otherwise, part

of the sola tax credit may be recaptured. The credit takes five years to vest fully (See sec:tion
1.10 on credit recapture for a more detdled discussion.)

It Is not clear whether a shift In partner sharing ratios will lead to recapture of any cash payment
made to the partnership by the Treasury, Guidance is not expected from the Treasury until July

2009 at the earliest.

1.s.a Inverted Pass-Through Leases

In an Inverted lease, the developer owns the solar project, but leases it to an lnvestonz The
Investor as lessee holds a power contract to sell the electricity to an off-td<er. It takes in revenue

from electricity sales and uses It to pay rent to the developer as lesson The developer makes an
election to allow the lessee to claim the commercial solar credit.

10. If thepartlestaleeacashpea/n1ent1icm1heTreasulyhplaceofthetaxaedlt.tha\thesde-leasebel»d<canbedonemcrethan
thIeen1cnU1s 9lftBf thBpf0leukg0Bshlos€Mce,butthecashpaymehtwntildlBmalI\wIl11IhBdEmdopel:
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The structure can get very complicated. In some versions, the developer retdns an interest as
the managing member of the lessee end, instead of having the Investor pay for the tax credits as

prepaid rent, the developer makes a capital contribution to the lessee that the lessee contributes,

in turn, to a lessor entity that IS owned 51 % by the developer and 49% by the lessee,

A lessor who elects to flow the Investor as lessee to claim the commercial tax credit does not

have to reduce Its depreciable basis by half the credit. However the Investor must report half the
credit as income spread ratably over five years.

The main attraction to the developer ts It gets back the project at the end of the lease without

having to new anything for it The lease might run as short as sb or seven years. Hcweven It Is

unclear how mum continuing currency the structure will have after the economic stimulus bill in

February 2009 given that the government Is now monetizing Tex credits. If it has continuing utility it
Is because tax equity Investors have been paying $1 .21 per dollar of tax credit under the structure.

The tax equity pays more than 100¢ on the dollar because It can deduct the amount It pays for the

tax benefits as rent.

Another alternative for a company that cannot use the tax subsidies Is simply to buy the electricity
from the project under a long-term contract from someone else who owns the project and can use

the tax subeldles. Some states have retail sale restrictions that bar anyone other than a regulated
utility from supplying electricity at retail. It would be a good idea to limit the term of the power
contract so that it does not Mn longer than 80% of the expected life and value of the project.

The power purchaser can have options to renew the contract, but the electricity price should be

reset to the current market level at time of renewal. The power purchaser can have an option to
purchase the projectat the end of term. bin it would be best If the option wee et market value
determined at time of exercise rather than a fixed price.

The developer keeps the Tex depreciation and uses it to shelter the rents from Income taxes. The

Investor as lessee claims the commercial tax credit and deductions for rest that may mirror the
depreciation that It would have received as owner. It pays an additional amount as prepaid rent for
the tax benefits.

1 .a.4 Power Contracts

In some larger solar projects, particularly where electricity is sold to a municipal utility or electric
cooperative, a developer may suggest that the purchaser of the alectrlclty prepay for a large share

of the eleclrldty to be delivered over the contract tem. The prepayment can be used tohelp pay
the project cost. It does not have to be reported immediately as taxable income by the developer;

1.8.5 Prepaid Senllce Contracts

SEIA
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The structure has two main attractions. One is that the developer raises part of the capital for the

prclect. The prepayment is economically equivalent to soft debt that the developer repays over

time by delivering electricity in kind. The attraction to a munlclpel utility or electric cooperative Is

that it is a way to come as close to ownership of a project as possible while still allowing the project

to benefit from federal tax subsidies. The munlclpd utility or co-cp is usually offered a discount

on the electricity price by the developer In exchange for making the prepayment. it may rise the
prepayment by Issuing tax~exempt debt or borrowing on special terms through the Rurai Utilttles

Sewlce or other co-op lenders.

The parties must be careful to ensure the prepayment Is only for electrlctty and not for anything

else like capacity or renewable energy credits. They should state in the contract that they intend It

to be treated as a "service contract" wtthln the meaning of section 7701 (e)(3) of the U.S. tax code.
The contract should be drafted to avoid four "foot faults." Transactions involving prepaid sewlce

contracts are complicated. Anyone planning to use the structure should get help from competent

tax counsel.

Solar equipment owned or leased by a regulated utility did not qudlfy for commeroid solar tax

cledlls before February 14, 2008. Commercial credits could be claimed on "public utility property"
before that date. A solar project Is "public utility property" If the rates for the sale of eleclrlclty from

the project are regulated on a rate-of-return basis. Congress dropped the restriction in October
2008 retroactively to the preceding February.

provided the power contract Is properly structured. The prepayment Is reported as Income over

the period the electricity Is delivered. The developer cannot report the income any more rapidly for

book purposes.

The commend tax credit or Treasury cash payment can be claimed on solar equipment Installed

as part of a model home retained for a period by a homebuilder If the homebuilder can make
the case that the home had been "placed In sewlce" for tax purposes - the same test used to

determine whether a homebuilder can depreciate the house. However this is unlikely to be the
optlmd tax treatment. Practically. If the home was retained for fewer than free years, some portion
of the credit or cash pelyment would not have vested with the homebuilder and would therefore be

recaptured. (See section 1.'l0.)

1.8.6 Regulated utilities

1.8.7 Model Homes
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The passive loss rules limit the ability of such an investor to use both tax credits and depreciation.
"At-risk" rules are a second hurdle. The at-risk limits on the use of tax credits are different from

the et-risk ltmlts on the use of depreciation. The at-risk limits for tax credits were discussed earlier

In section t.4.4. The at~risk rules for depreciation limit such an Investor to claiming an amount

of depreciation equal to the amount the investor has at risk In the r>r<>ie<>t -- baslcdly the amount
of equity he or she has invested plus any debt at the project level whose repayment has been

guaranteed by the investor. Developers word do better to look for more widely-held corporations

as investors, since they are not subject to either set of passive loss or at-risk restrictions.

Unless such an Investor Is involved personally in operating the project, he or she will be considered

to have made a passive investment. the Investor will end up only able to use the tax benefits as
shelter against taxes on Income from other passive solar Investments, and possibly even lust from

the particular project.

It Is hard for individuals, S corporations and closely-held c corporations to make full use of the

solar credits and depreciation on commercial solar projects. For this reason, they are not usually

appropriate Investors for a developer to bring Into a deal in the hope of bartering tax benefits the

developer cannot to use to an investor In exchange for capital to build the r>foie<>i. A corporation Is
"dowdy held" If five or fewer Individuals own more than half the stock.

A corporation must calculate both Its regular Income taxes at a 35% rate and its "altanatlve
minimum taxes" at a 20% rate but on a broader definition of taxable income and pay essentially
whichever amount Is greater: 'the commercial sola credit could not be used before 2009 to

reduce a taxpayer's regular income taxes by more than 75%. or below the lewd the alternative
minimum tax (AMT) kicked In." Therefore, companies that paid the minimum tax were unable
to use solar tax credits - at least in the year they pad the AMT The credits could be carried to

another tax year. These limits were limits not only on use of commercial solar tax credits, but ds
on most other "business credits." Thus, the commercial solar tax credits in combination with other
business credits could not reduce a taxpayers tax liability in a given year below the AMT loon

The law changed in October 2008. The solar cleft can now be used to offset mirllmum taxes In

tax years starting after October s, 2008.

1.9 Applying the Credit to Taxes

1.9.1 Alternative Minimum Tax and Floor

1.8.8 Passive Loss and At-Risk Restrlctlons

11. Ac<:tporat1cnmustpe94 essentldly,whk>heveremountlsgueatar-itsregulark1ecmataxeea1a35%mte.orltralterlwrkivemlni-

mumtan4es*aia20% ratm bulaxabwader dsNni\bnofla><abIe harms.
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Thus, for example, if a corporation has a tax year that ends on November 30, It would be able to

use credits against minimum taxes for solar equipment placed in service on or after December

1, 2008. Most U.S. companies use a calendar tax year. They will benefit starting with solar
equipment put into service in 2009. A tax credit earned in 2009 can be carried back to an earlier

year and used against AW liability in that year. However the reverse is not also the: tax credits
that went unused In 2008 because a company was on AMT cannot be used

to reduce AMT In 2009.

1.9.2 (>arryhack and Garryforward of Tax Benefits

A commercial solar tax credit that a taxpayer cannot use can be carried back one year and forward
20 years. In general, a 30% credit cannot be carried back to a period when the credit was only

10%. However. the full 30% credit can be carried forward. If a taxpayer ends up carrying unused

solar credits forward for 20 years and e still unable to use them, then the unused credit can be
deducted in the year after the canyforward period ends. However, only half the credit can be

deducted. The rest is lost.

Unused depreciation can be carried back two years and forward for 20 years. However, the

economic stimulus bill allows small businesses to carry back any unused net operating loss In
2008 as far back as five years and get a refund of any taxes paid during that period. Unused

depreciation deductions would be part of the company's net operating loss. (If the company uses

a different Tex year than the calendar year, then It can choose as its 2008 net operating loss to
carry back either Its loss in its tax year that ended In 2008 or the loss In its tax year that started In

calendar year 2008.) A company wouldhave to have gross receipts of $15 million or less ah the
loss year to take advantage of this provision.

1.10 Recapture of Credit Taken in Prior Years

1.10.1 General Recapture Rules

Although the credit is usually claimed in full In the year the solar project Is put in service,
commercial tax credits "vest" over five years at the rate of 20% a yeah This means that if

something happens to solar equipment In the four years alter the equipment is put into sewioe
that would have prevented the taxpayer from dalmlng the credit had It happened at the start,

then the "unvested" part of the credit will be recaptured (paid back to the IRS). For example. the
unvested credit will be recaptured if the taxpayer sells the solar equipment or leases it for use by a

government agency,

.is..
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Taxpayers covered by the at-risk rules should be careful not to lncreaee the amount of nonrecourse
debt secured by the project 'in a later year as that could lead to recapture of a commerced solar

credit claimed earner. Also. a credit will be recaptured to the extent that principal repayments

fall short, at the endofany tax year, of the nonrecourse prlnclpd that would have had to be

repaid by then under a level-payment loan. "Level payment" for tale purpose means straight-llne
amortization of debt service over the tem of the loan or, If shorten the "class life" of the equipment.
Most solar equipment has a class life of 12 years.

(Please note that these considerations apply only to projects not covered under the exemptions

under section 1.4.4.)

A taxpayer should take the potential for recapture into account when considering whether to sell

solar equipment on which tax credits have been claimed before the recapture period has eocplred.

The unvested portion of the credit will have to be reported as Income in the year the recapture
event occurs. The taxpayer can add back to his depreciable basis half the recapture Income

reported In the recapture yeas: The amount added back to the depreciable basis can be deducted

over time as eddltlond depreciation if the taxpayer continues to own the project. If the recapture
event is a sale of the project, then the taxpayer will have less gain to report from the Ade because

of the upward tax basis adjustment. The taxpayer will also have a potential mismatch in tax rates.

Recapture income Is ordinary income. Galn from a sale in many cases will be capital gain. The

combination of credit recapture and the upward basis adjustment has the effect of converting

income from capita gun into ordinary income .

1.10.2 Recapture Rules for Nonrecourse Financed Projects

Partners face an added risk of recapture of the commercial credit.

For example, suppose there are two partners - A and B - who agree to allocate 99% of taxable
Income to B initially in order to allocate 99% of the solar tax credit to B. The project is placed In
sewlce In year one. B claims 99% of the credit In year one. Starting in year four, the allocations
change to 50-50. B would suffer recapture of part of the solar tax credit when the sharing

ratio shifts.

1 .10.8 Recapture Rules for Partnerships

`IT\ere will be recapture of a portion of B'S unvested credits If B's share of taxable Income during the
next four years after the project Is put In service drops to less than two thirds of his ratio In the first

year. Thus. B's ratio could drop to 70% without any recapture, but a drop to 50% would trigger
recapture of you hay half of B's unvested credits in year four when the shift occurs. Once B has

suffered any recapture, then another shift will not cause any further recapture, unless the drop is to
e
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For the purpose of calculating depreclatton on a oommerclal sola' system, the tax basis for

depreciation is a distinct value - separate from the tax credit basis. The depreciable basis that
the taxpayer claims for the solar equipment must be reduced by 50% of the tax credit or Treasury

cash grant. For example, If a 80% credit Is claimed on a commercial solar energy system that cost
$1 oo,0oo, then the owner will have a depreciable basis In the equipment of $100.000 - (50% x
$S0,000) = $85,000. The depreciable basis is also used to calculate taxable gain or loss when the

solar panel Is later resold.

However, a corporation ignores the downward basts adjustment for purposes of calculating its

"earnings and profits." Distributions by a corporation to Its shareholders are dividends to the
extent of the "earnings and profits" of the corporation. Earnings and profits are a form of net
Income. Thus, gross earnings are reduced by depreciation -~ among other things -- to arrive at

gamings and profits, but the depreciation subtracted In giving at earnings and profits would be
depreciation on the full basis of $100,000 in the example, notwithstanding the fact that a solar tax

wean was claimed.

Any cash payment made by the Treasury is expected to be subject to recapture in the same
circumstances as the commerced solar credit, with one exception, It Is unclear whether a sale

of a partner Interest or shift in the ratio In which partners share In partnership Income will trigger

recapture. The Treasury is not expected to issue guidance before July 2009.

1.11 Impact of Credits and Cash Grants on Depreciation

Calculations

There Is no basis adjustment where the owner of solar equipment leases It to someone else

and elects to let to the lessee claim the solar tax credit. (See section 1.8.1 on Ade-Ieesebacks.)
However: the lessee must report taxable come equivalent to the basis adjustment. The income is

spread over five years.

\ass than one third of the share B had In taxable Income In the year the project went into service.
1.10.4 Recapture of Treasury Cash Payments

1.12 Claiming the Credit or Cash Grant and IRS Forms

Business energy credits are claimed by attaching a Form 3468 to one's tax return. Tels form is

avaI1ab!e from the IRS website at vwvw.irs.gov. The Treasury is expected to explain soon how and
where to apply for a cash payment in lieu of the tax credit.
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2009 Tax Basis
: ;\. .. .

.

n u

= $100,000

(The purchase and installation Ana both fully quadruped under the credit.)
*

. no ... .....
..vuu'. v.. "2009 Tax Breda?

2liv-81
00.000 x 80%

- |..
7 L-  ..- l49

'- 5. ,3o,.t:oo

(The full tax credit basis Is rnultlplled by the 2008 tax credit.)
"" .\:.\..°.:"' ..

.". 1 . .

D9prec§.abl9 ,basis. :

. . . . . . .. \ 5. nu

8100,00o (a0,0o08x 14)
. q . n

$85!900

(The depreciable basis must be reduced by half to rellect the tax credit.)

2017 Tax Basis e

.." s ....T.. n 4 .-

$194999. ¢

(ha purchase and Installation are both fury qualified.)

.j:. "lm I:: 14
.,..

4'~a§~e\=
;2017.Tax Credit

11.

-
\ 4 §100 ,00ma44 . $10,Q00..

(The credit Is claimed In the year equipment is placed In sen/ice.)

D e p r e c i a b l e  B a s i s  .
I" . .. " n

.:
": .̀ .

14)
u n ..» Br\ . 5

.
n ¢

' I1 00,000 0,00034
.$ 41.4 ($ - $85,000

(The depreciable basis must be reduced by half to reflect the tax credit.)
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Company A acquires and pays for a pre-Integrated, fully-designed and ready-to-run piece of

solar equipment in 2016, but does not receive delivery until 2017. Assume the solar credit is not
extended at a 30% rate by Congress.

Example 2 - Gommerclal Credit Where Work Straddles Window Period

Example 1 - The Basic Gommerclal Credlt
Company A pays $100,000. Including on labor and equipment, to Install a photovoltaic system on

its corporate headquarters. The ponds are purchased in 2008 and installed In 2009.

1 .1 a Commercial Solar Tax Credit Examples
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2016 Tax Bé1$ls s10000,006 x40%
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2D17 Tax Basis $10,000,000 x 80% = $ e,000,000
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, (The prqlect cost must be nwéé under oor\strdctl6h.)

2018 Tax Credlt $4,000,000 x 80% : $1,200,000

2017 -Tax GWHI1\
° \ ' '4

\\ -

\$ e,000,000 x 10%
sf.. *"*

\
. . . , ,

.= .3a`ao0,000 »

Total Credit - $1,800,000
_ =

-1

*Ls

9P'*°9~=ss basis. and Cdrhpany c 'must have a
wawa to feaaze the credits.)

Depreciable Basis s 10,000,000 - ($1,e00,ooo x 1/2) - $9,100,ooo
-`\

.|. .

.rrhe -<1bpré<=f¢1s¢@ basis must be .reduced by half the tax credits t=ialmedJ
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(The purchase and Installation are both fully qualified under the credit.)
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(As In section 8.1, the credits 'vest' ever 5 years The credits here have only vested In 2009,

20010, and 2011 . Since two of the five years are missing, 40% of the credit is subject to

recapture. Company A will have to report this "recapture Income" as pan of its ordinary

income stemming from the sale to B.)

I

*
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Example 4 - Commercial Credit with Sale and Recapture

Company A pays $100.000. including labor and equipment, to install a photovoltdc systan on its

corporate headquarters. The panels are purchased In 2008 and Installed In 2009. The system Is
sold In 2012 to Company B. Company A must recapture the unvested portion of the energy cretiN

that tr claimed In 2009. The unvested portion Is 40%.

Example a - Commercial Gredit with Progress Payments
Company C hires a construction contractor to build a $10,000,000 multi-megawatt concentrating
solar power facility FoNt percent of the construction work Is completed In 2016, and the

randnlng 60% In 2017, at which time the proieot is put into use. Company C qualifies for a 80%
credit on $4,000,000 and a 10% credit on $0,000,000 C has a tax basis M $9,100,000 km Me

project for depreciation purposes. This assumes that Congress does not extend the credit at a

30% rate and that the project has e long enough construction period to be able to calm credits on

a progress payments basis.
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The reeidentld solar tax credit may be old red for spending on two types of equipment: "qualified
photovoltaic property" and 'qudltted solar water heating property"

2.1.1 'lopes of Eligible Property

The residential solar tax credit is in section 2ND (residential energy efficient property) of the

us tax code.

Determining what constitutes "eligible property' and understanding project timing Issues are

among the keys to calculating the value of the residential solar credit. Each of these items, along
with additional spec'd considerations, Is discussed in detail in the following paragraphs.

This section refers to several topics that have alreadybeendiscussed In the commercial solar tax

credit section. A read through of the commercial credit section is strongly recommended, even for

those who intend to take the residential credit only

"Qualified photovoltaic property" Is defined by statute as "property which uses solar energy to
generate electricity for use In a dwelling unit located In the United States end used as a residence

by the taxpayer." This detinltion Is broad enough to Include other types of solar equipment besides

photovoltaic cells. The IRS has been left to Interpret the statute and It is not yet clear whether
the ITS wilt limit the credit to photovoltaic equipment. In the case of small devices like solar attic

fans, the photovoltaic cells that supply power to the fan qudlfy but not the rest of the fan. The

residential credit covers "property which uses solar energy to generate electricity for use In a

dwelling unit ... " (Emphasis added.)

2.1 Eligible Property

Section 2. Residential Credit in Detail

'Qualified solar water heating property" Is defined In the statute as "property used to heat water

for use In a dwelling unit located In the United States end used as a residence by the taxpayer If at
least half of the energy used by such property for such purpose Is derived from the sun."
Credits cannot be claimed on spending on solar heating systems for a swimming pool or hot tub.

2.1.2 Gertlflcation Requirement for Solar Water Heaters

Credits can only be claimed on solar water heaters that have been certified for performance by the

nonprofit Solar Ftaing Certification Corporation or by a "comparable entity" endorsed by the state
government in the state Where the water heater will be used.There is no certification requirement

for photovoltaic property'2
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The commercial credit can only be claimed on equipment (as opposed to a building). This often
leads to questions about whether structural components of a building qualify for the commercial

credit. However when it comes to the resldentld credit, Congress said solar property Installed "as
a roof' will not fall to qualify for the credit 'solely because It constitutes a structural component of

the structure on which Lr Is installed," meaning that bolding-Integrated solar property will not be

dlsqualitied simply because it serves a dud use.

An lndMdual was limited through 2008 to $2,000 fn credits per year for spending on photovoltaic
equipment Installed before 2009 and another $2,000 In tax credits per year for spending on solar

water heating property Installed before 2009. Thus, the government essentially pald 80% of the
first $6,667 in cost for solar panels and another 30% of the first $e,ee7 in cost for a solar hot

water heater. `l11ere is no limit on the amount of tax credits that can be claimed on such equipment

Installed In 2009 or later.

To qualify for the residentld solar credit, the property must be used h a dwelling unit that is located
In the United States and used as a residence by the taxpayer. The residence does not have to be

the palmary residence of the taxpayer"

2.1.6 Eligibility of Properly that Is a Structural Gomponent of a Roof

2.2 Amount and Cap

2.1.4 Use of Ellglble Property

At first glance, one would think the way to maximize audits on photovoltaic equipment or a solar
hot water heater before 2009 was to spread such spending over more than one yean However;
this did not work. An Individual was considered to have spent the full amount In the year that

installation of the equipment was completed. However If the solar energy system was included as

part of construction of a new house, then the spending occurred when the taxpayer moved In.

Credlts can only be claimed on new equipment. The statute says the residential credit can only be

claimed on equipment when It Is 'originally' Installed.

2.1.a Used Equipment

The IRS will have to sort out what would happen if some solar panels were fully Installed In 2007

18. Theresldentkleoiaraeditlshaectlan25Ddthetaxoode. Secilan25G,whichwasenactedatihesameiimeandpravidestax
credits forotherenergyefNcisncylrnpmvenrenta, lequlrestl1attl1oaei'npm~l~e1nenisboln1he°'taxpeysf's principal residence (within the
me8ning dsectlon121)." Thua.kappeafathaWongnassknswvvhratlwasddnnwhenkrequiedhseciicn25DtI'1arlsolarequlpment
melslybeusedln'a1@eIdec\ce'dtl'1eteu<p~aqle4:
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Owners of condominiums contribute to the upkeep of the condominiums by paying money to a
condominium management association. Where such a management association spends money
on installing qualified solar property, each member of the association can clam the residential

solar tax credits on his or her share of that spending. However. the association must qualify as a

'homeowners' association" under section 528(c)(1) at the tax code, and "substantially all" of the
units In the oondomlnlum project must be used as residences.

A corporation usually owns cooperative apartment buildings, and the residents are shareholders

in the corporation. If the corporation spends money on Installln qualified solar property each

shareholder is allowed to claim residential solar tax credits on his or her share of the spending.

Credits can only be claimed onspending for property that ts "placed In service" during the period
2006 through 2016. If the Instated property is included as part of oonstruotlon of a new house,

then the "placed In service" date Is when the taxpayer moves Into the house. Seclton 1 .as

discusses when equipment is considered "placed in service" In all other situations.

2.2.2 Condomlnlums

2.3 Placed in Service Requirement

and the rest In 2008at an existing residence in years when there was still a $2.000 cap on tax
credits for photovdtafc equipment. It appears that Congress intended only $2,000 In total credits

can be claimed in such a case, but the statute is unclean

2.2.1 Cooperatives

The "tax basis" is the cost of the property that you use when calculating the amount of the credit.
Item 3 in the discussion of the comm racial tax credit explains how companies determine the

"basis" In solar equipment put to commercial use. For resldentid systems, the majority of direct
contractor labor costs to install the equipment are included in the tax credit basis. (fhls includes
site preparation, assembly and original Installation, and piping or wiring work to connect the

equipment to the individual's home.) When there iS spending on woN tied both to solar equipment
and to other construction -- for example, where the solar equipment is being installed during

construction of a new building -- the construction costs must be allocated according

to each activity

2.4 Tax Basis
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Section 1.4 contains a detailed analysis of the effect of state and utility Incentives on the amount

of the credit. Most rebates from state governments or non-profit organizations do not reduce the
basis for the tederd credit. However If the rebate is provided by a utility to a homeowner as an

inducement to Install solar equipment, then the basis of the equipment is reduced by the amount
of the rebate. Thus, most rebates from utilities to homeowners will decrease the basis of solar

equipment by the amount of the rebate. Homeowners and Installers that receive utility rebates
should check with their utility and a Tex attorney to understand the classification of their rebate.

Unlike the commercial solar tax credit, the residential credit was a new credit beginning In 2006.

The residmtlal credit rewards spending on solar equipment for the home installed during the period

2006 through 2016. The full tax credit basis for the resldentld credit Is determined by the year

In which the Installation of the equipment is completed; there is no provision for credits against
progress payments. as described In section 1.7.2. Thus. it Is important for the Installation of all
residentld systems to be completed by December 31 , 201 e. Since Individuals tend to use cash

accounting for payment of taxes, it would be a good Idea for an Incnwaual also to have paid for the

equipment by December al, 2016.

Amounts that an individual spends on Improving his or her house are added to the tax basis that
the Individual has In the house. A higher tax basis means a smaller gain on sale when the house lS

later sold. Spending on which residential solar tax credits were claimed adds to the tax basis, but
the basis must be reduced by the amount of the residential tax credit allowed.

2.6 Project Timing Issues, Transition Issues,

Progress Expenditures

2.5 Effect of Loans, Grants, and Rebates on the Credit Amount

2.4.1 Effect on Calculating Tax Basle In a House

An Individual can use the residential credit not only against regular Income taxes, but also against
alternative minimum taxes.

2.7 Taxpayers Subject to AMT

Solar E
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(l'he deposit had no effect on the resldentid credit, which is entirely determined on the basis of

placed In service date.)

2do8 Tax creizit 820,db0 X 30% *=$2,b06

(Me taxpayer exceeded $2,000 per technology cap )
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The resldentlai credit is intended to encourage the purchase of equipment that Mil be put to
personal use. Business spending on solar equipment is rewarded through the commercial credit.

However, some dwelling units serve a dual purpose -- for example, whens there is a home office In

the dwelling. In that case, the costs would have to be allocated between residential and business

use. If the portion considered residential spending is at least 80%, then all the spending falls under
the resldentld credit. Otherwise, only a fraction falls under the residential credit. The IRS will have

to explain how to do Me ailocatlon. Probably the easiest way to do it is on the basts of square
footage.

The $2,000 caps for solar photovoltaic and solar hot water heaters were applied by treating
everyone living in a single dwelling unit as one taxpayer. Thus, each cap was in reality $2.000 per

dwelling unit. (Structures such as apartment buildings consist of multiple did ng units.) The caps
on photovoltaic equipment and solar hot water heaters only apply to such equipment Installed

before 2009.

2.8.2 Business Use

Example 1 - Basic Residential Gredit with Deposit

Taxpayer A spent $20,000 to Install a solar water heater for use In her home. She paid a deposit of

$10,000 In 2005 and the rest In 2006 when the water heater was Installed.

2.8 Special Rules

2.8.1 Occupancy Restriction

2.9 Residential Credit Examples

So&arEr1erggr,Vénsion3.O 4:

-. . .
. D..~

. '».

4

2

`\SEIA$oluf y
lnéusltiu
A4sudu¢l¢:n°

I

.  1 ,m-.
. »

;8:-L-~.

r



2669 Ta éésis .
" ¥ £ 1 ' v

FP $20,000
"'if"`

(The system Is placed In sewloe In 2009 and Is not eligible for any credit before then.)

"' ""-...:....
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$2D,00.0.x 30%
" r i 5-..n\"

1..

.1-$5,000

2017T8X.Cr9ditB&$lS = $ o .

(For the residential credit, expenditures are treated as made when the equipment Is placed In

service. This system was placed in service after the residential credit expired.)

.
2017
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.Tax Cfé§§t =

. .. . . . .

2 0 0 8 .  H e s i d e n t i a l e é s i s

-I 1.%1\.'.. :. '. " "

u§§b.000x80% =  $  . 1 2 , 0 0 0  *

2008 Commercial Basis $20,000 x 40% =$ 8.000
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2008 Residential Tax Credit $ 12,000 x 30% $ a,eoo >
= $2,000 Cap
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2008 Commercial Tax Gredit
. "!"h:

$2,400
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Example s - Basle Residential with Delayed Payment

Taxpayer A spends $20,000 to install a solar water heater for use in her home.

installed in February 2017, bLot A pays for n in December 2016.

extend the credit beyond 201 e.

Example 4 - Home-Based Business

Taxpayer A pays $20,000 to Install a photovoltdc system on his home In 2008 (at a time when

photovoltdc equipment was still subject to a $2,000 cap). Taxpayer A has a dental practice that
has a separate entrance in the same structure, occupies 40% of the area inside the house and

consumes a reasonably equivalent amount of its electrical load.

Example 2 - Basic Resldentlal with Delayed installation
Taxpayer A spent $20,000 to Install a solar water heater for use In her home.

$1 ,000 in 2008 and will pay the rest In 2009 when the water heater Is installed.
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Tax Incentives for Solar
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Section 3. Tax Credit Bonds
Some solar projects can be financed using bonds that require payment of little or no interest.

3.1 CREBs

"Clean renewable energy bonds." or "CREBs" are bonds that can be used to finance solar and
other renewable energy equipment that will be owned by a municipal utility, other state or local

government agency an electric cooperative or an lndlan tribe. Uttle or no Interest Is paid on the
bonds. The lender receives Tex credits from the federal government Instead.

The total amount of CREBS that can be Issued nationwide is llmfted. Anyone propodrlg to use
them must apply to the IRS for an dlocatlon. A total of $1 .2 billion in bonds were authorized

orfglnally and all of the bond authority was allocated by the IRS in two rounds In 2006 and 2008.
The 'American Recovery and Reinvestment Act" in February 2009 authorized another $1 .G billion in

new CREBS. The deadline to apply for an allocation of the new bond authority Is August 4, 2009.

The Treasury Department publlehee the credit rates for CREBs and updates them on a daily

basis. The credit rate Is the amount of tax credit the lender must receive each year to be willing
to forego interest. The rate that applies to a particular bond issue is the rate on the date a binding
commitment is signed to buy the bonds.

The maximum term for the bonds Is calculated by dlsoountlng the principal payments at the
average annual Interest rate for 10-year Treasury bonds issued the same month as the CREBs are

Issued. The term Is the tem that causes the present value of the prlndpd payments to equal 50%

of the face amount of the bonds.

The bonds must provide far level principal repayments over the term.

Each bondholder must report the tax credits ft receives In place of interest as income.
The new CREBs will require some Interest payments, once the lenders will receive tax credits equal
only to 70% of what they would have received on the original CREBs.

Municipal utliltles and coops considering using CREBs would probably do better in most cases to

put the equipment in private hands and buy the electricity rather than own the protect. A private
owner would qualify for an lnvestrnent tax credit or Treasury cash grant plus depreciation. The

municlpd utility or coop should be able to share indirectly on these befits in the price it pays for
electricity. Its savings should ordinarily exceed whatever savings It would achieve by borrowing

with CREBs and paying a reduced interest rate.
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The economic stimulus bill gave states and munlclpalitfes the option during 2009 and2010 to

issue bonds that pay taxable interest and to receive refundable tax credits for 35% of the interest

payable on the bonds. The state or munlolpality can tum In the Tex credits to the U.S. Treasury for

the cash value.

These are called "Build America Bonds."

States and municipalities can continue to Issue such bonds after2010, but the tax credits on the

bonds wm go to the lenee. The lender must pay taxes on the Interest payments it receives. It

must also report any tax credits It receives as additional interest income. However the bonds
should bear a reduced rate of interest because the tax credits the lender receives spare it from

having to pay taxes on roughly two thirds of the Interest.

Munlclpal utilities and other state or local government agencies can Issue tax-exempt bonds

to finance sdwools, roads. hospitals and other public facilities. The bonds bear Interest, but at
reduced rates because the lenders do not have to pay Income taxes on the interest payments.

Tax-exempt bonds can be used to finance solar installations that are put to public use. The state
or munlctpality would have to be careful not to allow more than 10% "private btelness use" of

the facilities. Examples of private business use are where equipment Is leased to a private party

or used to supply electricity to a private party under a special deal on terms that are not available
to members of the general public. Hlrlng a private party to operate the equipment could also be

considered private business use unless the rems of the operating contract stay with guidelines the

IRS has established for such contracts. The gulddlnes limit how long a term such a contract can
have and limit how the private operator can be compereated.

The "American Recovery and Reinvestment Act" authorized two other types of bonds to help

finance proieots in parts of the country that are suffering from significant poverty or unemployment,
high rates of home foreclosures or general distress. Each state decides for Itself which parts of the

state fall In this oategoly.

3.3 Recovery Zone Bonds

3.2 Build America Bonds

Congress authorized $10 billion In 'recoveryzone economic development bonds." These are
bonds for equipment that will be owned by a state or municipality. The lender must pay taxes
on the Interest. However, the state or municipality that is the borrower will receive refundable tax

credits for 45% of the Interest payable on the bonds. In other words, they are a type of Build

Solar
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The IRS will allocate all $25 billion In recovery zone bond authority to the states in proportion to

thelrjob losses in 2008. However each state must be allocated at least 0.9% of the nationwide
cap for each type of removely zone bond. Anyone who wants to use recovery zone bonds must

apply for an allocation to the state where the project will be located.

3.4 Qualified Energy Conservation Bonds

"Qualified energy conservation bonds' or "QEOBs" are bonds that can be issued to finance many
different kinds of green energy projects. The bonds are Issued by state and local governments.
Only $3.2 billion In such bonds have been atnhorized nationwide. The IRS allocated the bond
authority in April 2009 among states in proportion to their populations. Thus, for example, $381

million in bonds can be issued for projects in CaHfornla, $90 million for projects In New Jersey,

$252 million in Texas, $51 million In Golorado and $67 mllllon in Arizona.

The bonds are mainly for projects that will be put to public use. However, up to at% can be used

to finance private projects.

Congress also authorized $15 bllllon In "recovery zone facility bonds." These are bonds that can

be used to finance projects in the same distressed areas, but that will be privately owned. The
bonds can only be used to finance new equipment. Substantially the entire use of the equipment

must be in the recovery zone. The lender must pay taxes on the interest, but it receives federal tax
credits for 35% of the interest payable. The lender must report the tax credits as

additional interest lnoome.

America Bond. but they can only be used for projects In distressed areas. The refundable tax
credits that the borrower can convert to cash are 45% of the interest payable rather than 35%.
There Is a dollar limit on the total face amount of such bonds that can be Issued. All recovery zone
economic development bonds must be Issued by December 201 o.

The lender pays tax on the interest. It receives tax credits from the federal government at 70% of
the tax credits ii would need to forego interest entirely. The tax credits must be reported as Income.

Eligible projects Include solar generating equipment.
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The agency already had authority under the Energy Policy Act In August 2005 to guarantee loans

to companies trying to develop innovative technologies, or technologies that have not been put
to more than three commercial applications In the United States. it took 15 months before the

department opened the door for applications. It shortlisted LG applicants In 2006.

Howwea; no guarantees had been Issued by the spring 2009, three and a half years after the

program was first authorized.

One criticism of the Innovative program is that It was supposed to be self tlnancing. Anyone

awarded a loan guarantee would be required to pay a "credit subsidy charge" like the premium that

must be paid when buying insurance. The problem was that applicants had to submit voluminous

applications at great expense, but they would not learn the credit subsidy charge for their projects

until dose to the end of the process and the charges could make the guarantees urneconomlc.
They vary from borrower to borrower depending on the perceived zlsklness of the project.

The "American Recovery and Reinvestment Act" authorized the U.S. Department of Energy to
guarantee loans made to renewable energy and transmission projects In an effort to jump start the
stalled debt market. The guarantees will ds be available to support loans to pay for constmctlon

or expansion of U.S. factories that produce equipment for renewable energy projects.

Any projects helped by the new loan guarantees must be in a position to start construction by

September ea, 2011 .

Final agency guidance is pending and DOE hopes to start acoeptkwg applications In July 2009.

Congress appropriated $G billion for a loss reserve for the new program. The new program Is not

limited to Innovative technologies, and is available to all renewable energy projects. Secretary Chu
announced that he intends to use the loss reserve to waive any credit subsidy charges, Including

for applicants who are eventually issued guarantees under the existing innovative program,
The $6 billion should be enough to support guarantees of $80 to $11 o billion.

DOE could guarantee debt of up to 80% of the project cost, be It is considering requiring an

unguaranteed tranche of private debt as a way of piggybacking on the credit renew

by a private lender

Section 4.

Among the Issues that the government must decide la whether to let borrowers borrow through

an arm of the US Treasury cell the Federal Flnandng Bank (FFB). Any borrowing through FFB Is

expected to price at 22 basis points above the comparable Treasury yield. The guarantees are for

Segar
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Federal Loan Guarantees
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The "American Recovery and Relnvestment Act" created a new 30% Investment tax credit that can

be claimed on the cost of re-equipplng, expanding or building a factory to make products for the

green economy. Examples are factories to make solar peels or Inverters, blades for wind turbines,

pumps for geothermal proleots, fad cells and large batteries. Howerver, only $2.8 billion In such
Credits can be claimed nationwide. Anyone wanting to claim the credits will have to apply to the

Internal Revenue Service for an dlocatlon.

new financings and not for refinancing existing protects. The government will want the developer

to have significant "skin In the game," or a stgnlltcant equity Investment. It does not have a position

yet on whether the 30% Treasury cash grant counts es part of the developd"s equity investment.

Any project that benefits from a guarantee wm become subject to the "National Envilonmentd

Potboy Act," which means that it will require an environmental assessment or possibly even a more
time-oonsumlng environmental Impact statement before It can start construction. The project will

have to pay "prevailing wages" to construction workers. These are the same union wages that
the U.S. gcnemment Is required by the Davis-Bacon Act to pay on federal oonstruotlon jobs. The

project will also be required to use American steel. iron and manufactured products. However;
this fast requirement only applies to "public works" and "public builatng" projects and fs unlikely to

affect many private projects.

Section 5.

Mdapfed f/om work performed by Chesty Heft for the Na tonal Renewable Energy Labovatow and
Susan Gouchoa andMaftnew Briggswith ha DSlRE,nv1q£ect.)

Section 6.

Currently, no state Tex credits are reduced by the federal credit. 14 (The case for state and utility
grant programs Is more complex - see section 1 .4 and the database at vvvwv.dsirel Isa_orqfor

individual programs.)

However; It Is important to remember for the purpose of calculating turnkey courts that state and

federal Income tax credits, along with grants, do not add up directly ewer If they are taxable. This
is highly relevant for calculating system costs, but It is important to remember that again, except for
restdentiat systems In Hawall, a $10,000 solar system is still claimed as a $10.000 system at every

stage in the process.

14. Thecneeuccepliontothiscase-thaHawaHsiatetaxcredlt-wsselteredln2006torszn-lntesuctlonwithtI1eSB2957. which
arna1detl1el-lamral FleWwdStatutes,Secdon285.12.5

State Tax Considerations

Manufacturing Tex Credit
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which equals 0.475 (47.5%) Gnstead of a direct sum of (.80 + .25 : .55. or 55%.) In sequence:
1. You purchase a $5,000 solar system.

2. The state gives you a state tax credit of ($5,000 ' .25) = $1250.

a. Your income has therefore Increased by $1 ,250.

4. The federal government gives you a credit of ($5,000 *.S0) = $1500.

5. The federal government then taxes the $1 ,250 you received from the state, reducing

your savings by $375, leaving you with $2,376 net savings.

For lnstawe, assume your state offal a nontaxable credit of 25 percent (up to $8,750.) Assuming
you did not :each this cap. the sum of the state and federal tax credits would be;

The effective sum of any state and federal tax oreduts Is, therefore, the federal tax credo (FTC) plus

one, minus the Fro times the state tax credit (STC), or'

7.1 Frequently-Asked Questions

Section 7. Appendix

Instead, the effect is best thought of as the state credit or other grant putting money In your pocket
that the federal government then taxes.

Solar Ewer
ln4kuMn
Asmclallen'

1. ll receive a rebate for my system from my state or local government, does that

reduce the basis on which I can claim the federal 30% ITS?
A rebate received in a commercial context must usually be reported as taxable Income

by the recipient. A recipient who must report a rebate as income claims the gross
amount paid for solar equipment as his "tax basis" in the equipment for purposes of

calculating the commercial solar tax credit or Treasury cash grant.

Grants from state or local governments must ordinarily be reported as taxable income
and do not reduce the tax basis for calculating the 30% tax credit for the equipment

whose purchase price is paid In part with the grant.

0.30 + ((1 -0.80)*0.25)

SEIA Guide to Fé8lrél Tax Incentives for solar Fnagy
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4. Are state and local government grants taxable?
See the answer to the first question.

5. Can take the 30% federal grant Instead of the a0% tax credit?
The grant program option applies only to commercial systems and does not apply to

residential systems .

2. If I receive a rebate for my system from my utility, does that reduce the basis on

which I can clam the federal at% ITC?

A rebate received from a utility In a commercial content usually must be reported as
taxable Income by the reolplent. A recipient who must report a rebate as income claims
the gross amount paid for sola' equipment as his "tax basis" fn the equipment for pur-

poses of calculating the commercial solar tax credit or Treasury cash grant.

For the residential credit, now that 25D(e}(Q) (subsidized energy financing) has
been eliminated,how are basis adjustmentsaddressed under 25D(i)?

A homeowner who claims a residential federal tax credit must reduce his basis In the

solar equipment (or the house If he claims a single basis In the house) by the amount

of tax credit he claimed. This wm affect the amount of gain he has to report when the
house Is later sold .

A rebate received by a homeowner In a resldentld oontem usually does not have to be

reported as income when the rebate Is received from the local utility. A homeowner
who does not report the rebate as Income takes a "tax base" in solar equipment equal

to the net amount he paid. In other words, If the solar equipment has a gross cost of

$20,000, but a rebate from the local utility pays $2,000, then his tax basis in the equfp-
ment for purposes of oalculatlng the residential to>< credit is $18,000.

The owner of new solar equipment put to commercial use and placed In sewlce In 2009
or2010 qualifies potentially for a 30% cash grant loom the US Treasury The owner
would receive this grant in place of the commemlal Tex credit. The grant will be paid

within60 days after the equipment is placed In service on If later,after the application

is submitted and approved for the grant. Grants will also be paid on commercial solar

systems on which the owner commences construction in 2009 or2010, provided the
system Is placed in service by 201 e.

Alyss forSolar Energy Wwsbn a0
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e. If I build a new house for sale, can I take the residentialcredit or the commercial
credit?
The homebuilder Is not usually entitled to the tax credit. The commercial credit can only
be claimed on solar equipment put to commercial use. It is claimed by the person who

owns the equipment when It Is peaced in sewlce. A homebuilder does nd usually place

a house in service, unless he retains ownership of the house and uses it as a rental

property

In most situations where someone builds a house and sells it with solar equipment

already Installed. the new homeowner is the one entitled to any tax clean. He claims a

residential credit. He must use the house as his reeldenoe.

7. Can I take the 30% credit or grant on a system built on a new house In 2009 even
if the house isn't sold until 2010?

See the previous answer. The homebuilder Isn't usually entltied to any tax credit.

8. If I don't have enough tax liability to tote the full tax credit In the year my system
Is Installed, can I apply the remainder of the credit to the following years' taxes?

Unused commercial credits can be carried forward for up to 20 years. Unused reslden-
tial credits can be carried folwad at least until tax year 2018 (the year the residential

credit expires). It is unclear whether residential credits can be carried forward past

2016.

9. What if I have to sell my house, can I still claim the credit?

The residential credit is not recaptured If the house is later sold. However the hom-

eowner willhavehad to have reduced his tax basis in the house by the amount of the

credit. He is more likely to have a gain oh sale.

10. Does the a0% credit cover the cost of installation labor?
The cost of labor to install solar equipment goes Into the "basis" for calculating the

credit. However, only labor tied to eligible solar equipment goes Into the basis. Thus,
for example, If part of the labor is for replacing a roof under the solar panels, that part

would not count.

11 . Does the 30% credit cover balance of system costs (racking, Inverters, etc.)?
Yes, the "basis" for calculating the credit includes all equipment from Ana panels through

to the inverter (the box that converts direct current to alternating current). It does not
normally cover the cost of equipment "downstream" from the inverter like wiring to the

buildings's electrical box or additional cllsconnect switches.
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12. Is there a standard tax form for claiming the 30% credit? If so, where can I find it?
The commercial credit is claimed on IRS Form area. The reslderttlal credit Is claimed

on IRSForm5695. Tax forms can be found et wvvw.irs.gov. However; the 2009 forms

may not be available yet on the IRS website as the agency Is updating them to reflect
the changes In the "Amerlcan Recovery and Investment Act" signed Into law Febru-
ary 17, 2009.

13. I installed my resldenlial system in 2008. Can I claim the Iull 30% credit?

You can clam a credit onlyup to the cap of $2,000per system that was Installed at the
before 2009. Thee Is no cap for PV or solar thermalsystems installed after 2008.

14. Can I claim the residential solar water heating credit for a solar water heating

system used for radiant floor heating?

Yes.

15. I received government loans to finance my system, does that affect the credit I

can clam?

Any government loan considered 'subsidized energy financing" --- and most should be
»  Is used to reduce the 'basis' on which the credit Is calculated before 2009. For the

commerced credit, If the system was partly constructed before 2009, then there will be

reduction in basis for the share of the cost incurred before 2009 that was financed with
such a loan. For the residential credit, there Is no reduction on account of such a loan
for any system on which Installation was completed after 2008. It does not matter If

work started In 2008.

16. If I replace my roof at the same tlmel Install a system, how do I calculate the sys-
tem cost on which I can clam the credit?

Ask the contractor to allocate the cost of the job between the roof and the solar sys-
tem. The crept may only be claimed on the solar system. Howevlén where a solar

system doubles as the roof, a residential credit can still be claimed on the full cost not-
wllhstandlng that the solar system serves a dud purpose.

~.w.
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"(i) 2 catamarans built by a. shipbuilder incor-
porated in the State of Washington in 1964, the con-
tracts for which were signed on April 22, 1988 and
November 12, 1985, and 1 barge built by such ship-
builder the contract for which was signed on Au-
gust 7, 1985.

"(11) 2 large passenger ocean-going United States
flag cruise ships with a passenger rated capacity at
up to 250 which are built by the shipbuilder de-
scribed in clause (1). which are the first such ships
built in the United States since 1952, and which
were designed at the request of a Pacific Coast
cruise line pursuant to a contract entered into in
October 1985. This clause shall apply only to that
portion of the cost of each ship which does not ex-
ceed 540,000,000.

"(ll) Property placed in service during 1986 by
Satellite Industries, Inc., with headquarters in Mm-
neapolis, Minnesota, to the extent that the cost of
such property does not exceed $1,950,000.
"(E) Subsections (c) and (d) of section 49 of such

Code shall not apply to property described in section
204(a)(4) of this Act [enacting provisions set out as a
note under section 168 of this title]."

"(A) such property shall be treated as recovery
property described in section 208(d)(5) of the Tax Eq-
uity and Fiscal Responsibility Act of 1982 ('TEFRA')
[section 20B(d)(5) of Pub. L. 9v-24a, enacting provisions
set out as s note under section 168 of this title];

"(B) '48 months' shall be substituted for '3 months'
each place It appears in applying-

"(i) section 48cb)(2x8> of the Code [26 u.s.c.
4s<b><z)(B>1. and

"(ll) section 168(f)(8)(D) of the Code [26 U.s.c.
168(f)(B)(ID):l (as in effect a.t'ter the amendments
made by the Technical Corrections Act of 1982 [Pub.
L. 97-448] but before the amendments made by
TEFRA); and
"(C) the limitation of section 158(f)(8)(D)(ii)(HI) (as

then in effect) shall be read by substituting 'the les-
see's original cost basis, for 'the adjusted basis of
the lessee at the time of the lease!
"(B) The aggregate amount of property to which this

paragraph shall apply shall not exceed S60,0Q0,000."

SAVINGS PROVISION

550. Oiimer special rules

(a) Recapture 'm case of dispositions, etc.
Under regulations prescribed by the Sec-

retary-
For provisions that nothing in amendment by Pub. L.

101~508 be construed to affect treatment of certain
transactions occurring, property acquired, or items of
income, loss, deduction, or credit taken into account
prior to Nov. 5, 1990, for purposes of determining liabil-
ity for tax for periods ending after Nov. 5, 1990, see sec-
tion 11821(b) of Pub. L. 101-508, set out as a note under
section 45K of this title.

I

(1) Early disposition, etc.
(A) General male

Ir, during any taxable year, investment
credit property is disposed of, or otherwise
ceases to be investment credit property with
respect to the taxpayer, before the close of
the recapture period, then the tax under this
chapter for such taxable year shall be in-
creased by the recapture percentage of the
aggregate decrease in the credits allowed
under section 38 for all prior taxable years
which would have resulted solely from re-
ducing to zero any credit determined under
this subpart with respect to such property.
(B) Recapture percentage

For purposes of subparagraph (A). the re-
capture percentage shall be determined in
accordance with the fo11<>wmg table:

.
!

The recapture
percentage is:

100

so

so I

i

40
after the close
described Lu

I

I

NORMALIZATION RULES

Section 21l(b) of Pub. L. 89-514 provided that: "If, for
ally taxable year beginning alter December al, 1985, the
requirements of paragraph (1) or (2) of section 46(f) of
the Internal Revenue Code of 1986 are not met with re-
spect to public utlllty property to which the regular
percentage applied for purposes of determining the
amount or the investment tax credit-

"(1) all credits for open taxable years as of the time
of the final determination referred to in section
46(f)(4)(A) of such Code shall be recaptured, and

"(2) if the amount of the taxpayer's unamortized
credits (or the credits not preWously restored to rate
base) with respect to such property (whether or not
for open years) exceeds the amount referred to in
paragraph (1), the taxpayer'e ta.x tor the te.xa.ble year
shall be increased by the amount of such excess.

If any portion of the excess described in paragraph (2)
is attributable to a credit which is allowable as a carry-
over to a taxable year beginning after December al,
1885, in lieu of applying paragraph (2) with respect to
such portion, the amount of such carryover shall be re-
duced by the amount at such portion. Rules simllor to
the rules of this subsection shall apply in the case of
any property with respect to which the requirements of
section 46(Q(9) of such Code are met."

EXCEPTKON FOR CERTAIN Anzcnwr USED IN ALASKA

Section 211(d) of Pub. L. £9-514 provided that:
"(l) The amendments made by subsection (a) [enact-

ing this section and provisions set out above] shall not
apply to property originally placed m service a.tter De-
cember 29, 1982, and before August 1, 1885, by a. corpora-
tion incorporated in Alaska on May 21, 1953, and used
by i t-

"(A) in pant, for the transportation of mail for the
United States Postal Service 111 the State of Alaska.
and

"(B) in part, to provide air service in the State of
Alaska on routes which had previously been served by
an air carder that received compensation from the
Civil Aeronautics Board for providing service.
"(2) In the case of property described in subparagraph

(A)-

If the property ceases so be
investment credit property within--

(1) One full year after placed in
service

(ii) One full year after the close
of the period described m
clause (1)

(iii) One full year after the
close of the period described
in clause (ii)

(iv) One mu year after the
close of the period described
in clause (iii)

(v) One mu year
of the period
clause (iv) 20

(2) Property ceases m quality for progress ex-
penditures

(A) In general
If during any taxable year any building to

which section 47(d) applied ceases (by reason
of sale or other disposition, cancellation or
abandonment of contract, or otherwise) to
be, with respect to the taxpayer, property
which, when placed in service, will be a
qualified rehabilitated building, than the tax
under this chapter for such taxable year 4

I
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shall be increased by an amount equal to the
aggregate decrease in the credits allowed
under section 38 for all prior taxable years
which would have resulted solely from re-
ducing to zero the credit determined under
this subpart with respect to such building.
CB) Certain excess credit recaptured

Any amount which would have been ap-
plied as a reduction under paragraph (2) of
section 47(b) but for the fact that a reduc-
tion under such paragraph cannot reduce the
amount taken into account under section
4'7(b)(1) below zero shall be treated as an
amount required to be recaptured under sub-
paragraph (A) for the taxable year during
which the building is placed in service.
(C) Certain an and leasebacks

Under regulations prescribed by the Sec-
reta.ry, a sale by, and leaseback to, a tax-
payer who, when the property is placed in
service, will be a lessee to whom the rules
referred to in subsection (d)(5) apply shall
not be treated as a cessation described in
subpara.gra.ph (A) to the extent that the
amount which will be passed through to the
lessee under such rules with respect to such
property is not less than the qualified reha-
bilitation expenditures properly taken into
account by the lessee under section 47(d)
with respect to such property.
(D) Coordination with paragraph (1)

If, after property is placed in service, there
is a disposition or other cessation described
in paragraph (1), then paragraph (1) shall be
applied as if any credit which was allowable
by reason of section 4'7(d) and which has not
been required to be recaptured before such
disposition, cessation, or change in use were
allowable for the taxable year the property
was placed in service.

(E) Special rules
Rules similar to the rules of this para-

graph shall apply in cases where qualified
progress expenditures were taken into ac-
count under the rules referred to in section
48(b).

(8) Carrybacks and carryovers adjusted
In the case of any cessation described in

paragraph (1) or (2), the carrybacks and carry-
overs under section 39 shall be adjusted by rea-
son of such cessation.

i
I
I

I
I

.
!
l
I

.
I

(5) Definitions and epecid rules
(A) Investment credit property

For purposes of this subsection, the term
"investment credit property" means any
property eligible for a. credit determined
under this subpart.
(B) Transfer between spouses or incident to

divorce
In the case of any transfer described in

subsection (a) of action 1041-
(i) the foregoing provisions of this sub-

section shall not apply, a.nd
(ii) the same tax treatment under this

subsection with respect to the transferred
property shall apply to the transferee as
would have applied to the Wansieror.

(C) Special rule
Any increase in tax under paragraph (1) or

(2) shall not be treated as tax imposed by
this chapter for purposes of determining the
amount of any credit allowable under this
chapter.

(b) Certain property not eligible
No credit shall be determined under this sub-

part with respect to-
(1) Propeurlw used outdde United State

(A) In general
Except as provided in subparagraph (B), no

credit shall be determined under this sub-
part with respect to any property which is
used predominantly outside the United
States.
(B) Exceptions

Subparagraph (A) shall not apply to any
property described in section 168(g)(4).

(2) Property used for lodging
No credit shall be determined under this

subpart with respect to any property which is
used predominantly to furnish lodging or m
connection with the furnishing of lodging. The
preceding sentence shall not apply to-

(A) nonlodglng commercial facilities
which are available to persons not using the
lodging facilities on the same basis as they
819 available to persons using the lodging fa-
c11it1es.1

(B) property used by a hotel or motel in
connection with the trade or business of Mr-
nishing lodging where the predominant por-
tion of the accommodations is used by tra,n-
sients;

(C) a certified historic structure to the ex-
tent of that portion of the basis which is at-
tributable to qualified rehabilitation ex-
penditures; and

(D) any energy property.
(3) Property used by certain tax-exempt orga-

nization
No credit sha.11 be determined under this

subpart with respect to any property used by
an organization (other than a cooperative de-
scribed in section 521) which is exempt from
the tax imposed by this chapter unless such

:I
I
I
I

(4) Subsection not to apply in certain cases
Paragraphs (1) and (2) shall not apply to-

(A) a transfer by reason of death, or
(B) a transaction to which section 381(a)

applies.

For purposesof this subsection,property shall
not be treated as ceasing to be investment
credit property with respect to the taxpayer
by reason of a mere change inthe font of con-
ducting the trade or business so long as the
property is retained in such trade or business
as investment credit property and the tax-
payer retains a. substantial interest in such
trade or business. x So Lu original. The period :probably shouldbe a semicolon.

i!
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property the basis of which was reduced under
paragraph (1), the basis of such property (im-
mediately before the event resulting in such
recapture) shall be increased by an amount
equal to such recapture amount. For purposes
of the preceding sentence, the term "recapture
amount" means any increase in tax (or adjust-
ment in carrybacks or carryovers) determined
under subsection (a) .
(8) Special rule

m the case of any energy credit-
(A) only 50 percent of such credit shall be

taken into account under paragraph (1), and
(B) only 50 percent of any recapture

amount attributable to such credit shall be
taken into account under paragraph (2).

(4) Recapture of reductions
(M In general

For purposes of sections 1245 and 1250, any
reduction under this subsection shall be
treated as a deduction Mlowed for deprecia-
tion.
(B) Special Mlle for section 1250

For purposes of section 1250(b), the deter-
rnination of what would have been the depre-
ciation adjustments under the straight line
method shall be made as if there had been no
reduction under this section.

(5) Adjustment in basis of interest in partner-
ship or S corporation

The adjusted basis of-
(A) a partner's interest in a partnership,

and
(B) stock in an S corporation,

hall be appropriately adjusted to take into
count adjustments made under this sub-
ction in the basis of property held by the

partnership or S corporation (as the case may
).

1

I
i
I
r
r

48(f) (relating to estates

II

property is used predominantly in an unre-
lated trade or business the income of which is
subject to ta.x under section 511. If the prop-
erty is debt-iinaneed property (as defined in
section 514(b)), the amount taken into account
for purposes of determining the amount of the
credit under this subpart with respect to such
property shall be that percentage of the
amount (which but for this paragraph would
be so taken into account) which is the same
percentage as is used under section 514(a), for
the year the property is placed in service, in
computing the amount of gross income to be
taken into account during such taxable year
with respect to such property. If any qualified
rehabilitated building is used by the ta.x-ex-
ernpt organization pursuant to a lease, this
paragraph shall not apply for purposes of de-
termining the amount of the rehabilitation
credit.
(4) Property used by governmental units or

foreign persons or entities
(A) In general

No credit shall be determined under this
subpart with respect to any property used-

(1) by the United States, any State or po-
litical subdivision thereof, any possession
of the United States, or any agency or in-
strumentality of any of the foregoing, or

(ii) by any foreign person or entity (as
defined in section 1e8(h)<2><c>>, but only
with respect to property to which section
168(h)(2)(A)(i1i) applies (determined after
the application of section 168(h)(2)CB)).

(B) Exception for short-term leases
This paragraph and paragraph (3) shall not

apply to any property by reason of use under
a lease with a term of less than 6 months
(determined under section 168(i)(3)).
(C) Exception for qualified rehabilitated

buildings leased to governments, etc.
If any qualified rehabilitated building is

leased to a governmental unit (or a foreign
person or entity) this paragraph shall not
apply for purposes of determining the reha-
bilitation credit with respect to such build-
ing.
(D) special nzles for partnerships, etc.

For purposes of this paragraph and para-
graph (3), rules similar to the rules of para-
graphs (5) and (6) of section 168(h) shall
apply.
(E) Cross reference
For qzecisl rules for the application of this para-

graph and ]mraglraph (8), see section 168(h).
(c) Basis adjustment to investment credit prop-

ertz*
(1) In general

For purposes of this subtitle, if a credit is
determined under this subpart with respect to
any property, the basis of such property shall
be reduced by the amount of the credit so de-
tennined.
(2) Certain dispositions

If during any taxable year there is a recap-
ture amount determined with respect to any

s
a
se
p
be

(d) Certain rules made applicable
For purposes of this subpart, rules similar to

the rules of the following provisions (as in effect
on the day before the date of the enactment of
the Revenue Reconciliation Act of 1990) shall
apply:

(1) Section 46(e) (relating to limitations with
respect to certain persons).

(2) Section 46(f) (relating to limitation in
case of certain regulated companies).

(3) Section 46(h) (relating to special rules for
coowratives).

(4) Paragraphs (2) and (3) of section 48(b) (re-
lating to special one for sale-leasebacks).

(5) Section 48(d) (relating to certain leased
property),

(6) Section and
trust )-

(7) Section 48(r) (relating to certain 501(d)
organizations).

Paragraphs (1)(A), (2)(A), and (4) of the section
46(e) referred to in paragraph (1) of this sub-
section shall not apply to any taxable year be-
ginnlng after December 31, 1995.

(Added pub, L. 101-508, title XI, §11813(a), Nov. 5,
1990, 104 Stat. 1388-646; amended Pub. L. 104-188,
title I, §§1e1e<b><1), 1702(h)(11), 1'104(t><2s>. Aug.

I
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i

I
I

I

v

1

i

I



A *y

P

.
I
i.
I

II
I

[§§ MA. 50B TITLE aS-INTERNAL REVENUE CODE Page 254

20, 1996, 110 Stat. 1856, 1874, 1889; pub. L. 105-206,
t1t1e vi, §6004(8)('1). July 22, 1990, 112 star. 796;
Pub. L. 108-357, title III, §s22<d)<2><D>, Oct. 22,
2004, 118 Stat. 1475; Pub. L. 109-135, title 1`V,.
§412(0). Dec. 21, 2005, 119 Stat. 26aa.)

1990, for purposes of determiningliability for tax tor pe-
riods ending after Nov. 5, 1990,'see section 1182l(b) of
Pub, L. 101-508, set outs as a note under section 45K of
this ams.

REFERENCES :n TEXT

[§§50A, 50B. Repealed. Pub. L. 98--869, div. A, title
n, §474(m)(2), July 18, 1984, 98 Stat. aasl

The date of the enactment at' the Revenue Reconcili-
ation Act of 1990, referred to in subset. (d), is the date
of enactment of pub. L. 101-508, which was approved
Nov. 5, 1990.

I
l

l

I
I

PRIOR PROVISIONS

A prior section so, Pub. L. 92-178, title 1, §101(a), Dec.
10, 1971, 85 Stat. 498, related to restoration of credit for
investment in certain depreciable property, prior to re-
peal by Pub. L. 95-600, ume III, §312(G)(1), Nov. 6, 1978,
so Stat. zszs, applicable to taxable years ending after
Dec. 81, 1978.

I

AMENDMENTS

2005-Subsec. (a)(2)(E)- Pub. L. 109-1a5 substituted
"section 48<b)" tor "section 4B(8)(5)"..

2004-Subsec. (c)(3). Pub. L. 108-857 struck out "or re-
forestetion credit" after "energy credit" m introduc-
tory provisions.
1998--Subsec. (ax5xcn. Pub. L. 105-206 substituted

"this chapter" for "subpart A, B, D, or G".
1996--Subsec. (a)(2XC)~ Pub. L. 104-188, §1704(t)(29),

substituted "subsection (d)(5)" for "subsection (c)(4)".
Bubseo, (9,)(2)(E)_ Pub. L. 104-188, §1702(h)(11), sub-

stituted "48(R-)(5)" for "48(a)(5)(A)"»
Subeec. (d). Pub. L. 104-188. §1818(l>)(1). inserted clos-

ing provisions.
I
I

E1='1='E0'1wE DATE OF 2004 Amunmmw-r

Amendment by Pub. L. 108-857 applicable with re-
spect to expenditures paid or incured after Oct. 22,
2004, see section 322(e) of Pub. L. 108--857, set out as a
note under section 46 of this title.

EFFECTWE DATE OF 1998 AnaEnDmEa~rr

Amendment by Pub. L. 105-206 effective, except as
otherwise provided, as if included in the provisions of
the Taxpayer Relief Act of 1997, Pub. L. 105-84, to which
such amendment relates, see section 6024 of Pub. L,
105-20s. set out as a. note under section 1 of this title.

EFFECTIVE DATE OF 1996 Annztunnmuw

Section 50A, added Pub. L. 98-178, title VI, §s01(b).
Dec. 10, 1971, 85 Stat. 554, amended Pub. L. 93-406, title
H, §§2001(:)(2)(B), 2002(8x2), 2005(CX4), Sept. 2, 1974, 88
Stat. 957. 888. 991; Pub. L. 94-12, title Iv, §401<a><1>, (2),
Mar. be, 1975, 89 Stat. 45, pub. L. 94-401, §4(a), Sept. 7,
1976, 90 Stat. 1217; Pub. L. 84-455, title v. §aos(bx4>. title
xxx, §§1901(8-)(6). <b><1xD>, 1906<b>(19)(A>, title XXI,
§2107(a)(1H8), (b), (a), Oct. 4, 1976, 90 Stat. 1582, 1765,
1790, 1834, 1909, 1904; Pub. L. 95-600, title 111, §s22<a)-<c),
Nov. 8, 1978, 92 Stat. zags, 2837; pub. L. 96-178, §6(c)(1),
Jan. 2, 1980, so Stat. 1298; Pub. L, 96-222, title I,
§103(g,)(7)(D)(i), Apr. 1, 1980, 94 scat. 211; Pub. L. 97-94,
title 11, §207<<=><1), Aug-. 13, 1991, 95 Stat. 225; Pub. L.
97-248, title I, §2es<b><2><A><u), Sept. s, 1982, 96 Stat. 547;
Pub. L. 97-354, §5(a.)(9), Oat. 19, 1992, 96 stat. 1698, pro-
vided for a credit for expenses of work incentive pro-
grams, for the determination of the amount of that
credit, and for the carryover and canyback of unused
credit.

section 50B, added Pub. L. 92-178, title VI, §601(b),
Dec. 10, 19'r1, B5 Stat. 556, amended Pub. L. 94-12, title
m, §302(¢)(-1), title Iv, §401(a)(9)»(5), Mar. 29, 1975, as
Stat. 44, 46; Pub. L. 94-401, §4(b), Sept. 7, 1976, 90 Stat.
1218; Pub. L. 94-455, title XIX, §1s0e<b><1axA>, title XXI,
§210v<a)<4), (def), Oct. 4, 1976, 90 Stat. 1834, 190a, 1904;
Pub. L. 95-171, §1ce). Nov. 12, 1977, 91 stat. 1353. Pub. L.
95-600, title m, §822(d). Nov. s, 1978, 92 Stat. 2837; Pub.
L. 96-178, §§3(a)(1), (B), 6(0)(2). (3). Jan. 2, 1980, see stat.
1295, 1298; Pub. L. 96-222, title 1. §1oa(a><5>, (7)(C), (D)(i1),
(iii), Apr. 1, 1sa0, 94 Stat. 209, 211; Pub. L. 96-272, title
II, §208(b)(1). (2), June 1'7, 1980. 94 Stat. 526, 527; Pub. L.
97-84, title II, §261(1>><2xB)<1>, Aug. la, 1981, 95 Stat. 261;
Pub. L. 97-854, §5(8-)(10). Oct. 19, 1982, 96 Stat. 1693, Pub.
L. 101.239, title VH, §7614, Dec. 19, 1989, 10a stat. 2881,
provided for the definition of terms related to the ex-
penses of work incentive programs, limitations on such
expenses, and special rules to be applied in connection
with the computation of the credit.

Subsequent to repeal, Pub. L. 101-289, title VH,
§7644(a), Dec. 19, uses, 108 stat. 2381, provided that:

"(a) In GENERAL.-SO much of subparagraph (A) of
section 50B(h)(1) of the Internal Revenue Code of 1954
(as in effect for taxable years beginning before January
1, 1982) as precedes clause (1) thereof is amended to read
as follows:

" '(A) who has been certified (or for whom a written
request for certification has been made) on or before
the day the individual 'began work for the taxpayer
by the Secretary of Labor or by the appropriate agen-
oy of State or local government as--'.
"(b) EFFECTIVE DATE.-The amendment made by sub-

section (e) shell apply for purposes of credits first
claimed after March 11, 1987."

II
I

Amendment by section 1G16(b)(1) of pub. L. 104-188 sp-
plicable to taxable years beginning alter Dec. 31, 1995,
see section 161G(c) of Pub. L. 104.-188, set out. as a note
under section 593 of this title.

Amendment by section 1"I02<h)(11) of Pub. L. 104-188
effective, except as otherwise expressly provided, as if
included in the provision of the Revenue Reconciliation
Act of 1980, Pub. L. 101-508, title XI, to which such
amendment relates, see section 1v02(1) of Pub. L.
104r188, set out as a note under section 88 of this title.

EFFECTIVE DATE
EFFEOTIVE DATE OF REPEAL

Bectlon applicable to property placed in service after
Dec. 81, 1990, butnot applicable to any transition prop-
erty (as detuned in section 49(e) of this title), any prop-
erty with respect to which qualified progress expendi-
tures were previously taken into account under section
4S(d) of this title, and any property described in section
46(b)(2)(C) of this title, as such sections were in effect
on Nov. 4, 1990, see section 11813(c) of Pub. L. 101-508,
set out as an Effective Date at 1980 Amendment note
under section 45K ofthis title.

Repeal applicable to ta.xa.b1e years beginning after
Dec. 81, 1983, and to oarrybacks from such years, see
section 4'15(a) of Pub. L. 98-369, set out as an Effective
Date of 19B4 Amendment note under section 21 of this
title.

SUBPART F-RULES For CompUTn~1e Wons
OPPORTUNITY CREDIT
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I

SAVINGSPROVISION

sec.
51.
[51A.
52.

Amount of credit.
Repealed.)
Special rules.

AMENDMEMS
1111

For provisions that nothing in this section be con-
strued to affect treatment of certain transactions oc-
curring, property acquired, or items of income, loss, de-
duction, or credit taken into account prior to Nov. 5,

2006-pub. L. 109-432, div. A, title 1, §105ce)(4)(8>, Dec.
20. 2006, 2D Stat. 2937, struck out item 51A "Texnpoz-a,ry
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20

21 Additional Testimony of Lyndon Rive

22
Q: Explain the services that SolarCity has provided to its customers in Arizona.

23

24

25
A: SolarCity has traditionally provided its customers withdesign, installation andmaintenance

26 of rooftop solar photovoltaic systems at no up Eont cost to the user through our solar lease

27 program.

28

3
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1
Q: Does performing any of these services subject SolarCity to regulation from the Arizona

2 Corporation Commission?

3

4
A: No, the industry has long been providing these services in Arizona without regulation. Lm

5

fact, the ACC Staff has even expressly stated in the Solar Alliance Docket that the solar lease
6

7
program does not subj act providers to ACC regulation.

8

9 Q: Please expldn the services that So1arCity wishes to provide to schools, non-profits and

10
governmental entities under this docket?

12

13 SolarCity wishes to provide the schools, non-profits and governmental entities with the exact

14 same services it provides its existing customers in Arizona; design, installation andmaintenance

15 of solar photovoltaic rooftop systems at no up front cost to the consumer.

16

17

18
And none of these services you seek to provide would cause you to be regulated in Arizona?

19

20 A: That is correct.

21

22
Q: So why don't you just provide these services to the schools, what is holding you back?

23

24

25 A: As we have discussed, the provision of these services wouldmake solar prohibitively

26 expensive to these users unless we utilize an SSA because die IRS requires that our pricing relate

27
to the amount of electricity provided. Without the federal tax incentives there is just no

28
economically viable way to provide our services to schools, non~profit or governmental entities

4



1 y

1
Q: So what is the point of the SSA?

2

3 A: The SSA allows us to provide our core services to schools, non-profits, and governmental

4
entities. Without the SSA we could not provide our services at a price that would make sense,

5

6

7
Q: And again, when you say "core services" you mean the unregulated services such as design,

8 installation and maintenance with no up front costs that several companies provide to customers

9 all over Arizona right?

10

11

A: Right.
12

13

14 Q: Are you aware that CommissionStaff has said that the primary purpose of an SSA is to

15 "furnish" electricity to the customer which would result in your company being a Public Service

16
Corporation under the State Constitution?

17

18

19 A: Yes.

20

21 Q: What is your reaction to that?
22

I 23

24
A: I have two reactions; first, SolarCity does not furnish electricity at all because the customer

25 owns all electricity the moment it is produced and therefore, there is never a transfer of

26 possession. The SSA is very clear on this point, and second, even if the Commission believes

27
that somehow SolarCity furnishes energy it never legally possesses it is crystal clear that any

28

furnishing is merely incidental to our provision of wholly unregulated services. You have to

5

I

I
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1 understand that there is simply no other economically viable way for schools, non-profits and

2 governmental entities to utilize our unregulated services that we provide all over the state unless

3 they use the SSA, A11 ScarCity is doing is trying to provide this class of non-profit customers

4 I . I 1 » • I  .
wlth Its core, unregulated servlces. If it means we somehow end up fumlshlng electnclty then

5
that is purely incidental. SolarCity never decided to change its business plan and star selling

6

7 electricity. Instead, SolarCity tried to figure out a way to bring this class of non-profit customers

8 its legal services and the SSA is the only way to do that. We have no reason to change our

9 business plan as we have been highly successful. If we are iilmishing electricity, which I do not

10 agree with, it is merely incidental to us utilizing the only viable way to provide the unregulated

services the non-profit group can benefit from.
12

13

14 Further, and this is extremely important, our pricing for the SSA is simply the price we would

15 charge for a lease divided out over the number of kph we expect the system to produce. The

16
notion that we are charging for something different or selling electricity is just absurd.

17

18

19 Q~ As to your first reaction it appears the Start's witness contends that the fact that the SSA says

20 the school owns and takes possession of all electricity the moment it is produced is merely a tnlck

21
of semantics to avoid a transfer of possession. What is your response to that?

22

23

24
A: Shave always felt, and my lawyers have agreed, that language in contracts is important. This

25 is not semantics, this is about possession of something and when that possession occurs.

26 Possession is a right and the provision of the SSA that provides that the customer possesses all of

27
the electricity the moment it is produced transfers a right to the customer. That right is real, it is

28

tangible and is much more than semantics. We are not quibbling over the meaning of some word

6

I

d
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1

2

with dual meanings. We have negotiated the exact moment of possession such that the customer

always owns the electricity and So1arCity never does.

3

4

5

Q: What do you think of the prospect of regulating SSAs while the other forms of solar

installation are allowed to flourish unregulated?
6

7

8

9

A: Frankly, think that prospect makes little sense. From public policy standpoint the SSA is a

much better tool for protecting the end users of solar photovoltaic systems and should be far

10
preferable the prospect of customers purchasing their own systems or even leasing systems.

11

12

13 Q: Can you explain that further?

la

15 A: Yes, there are several attributes of the SSA that protect the customer and make the

16
arrangement preferable to a lease or straight purchase. First, the SSA customer only pays based

17

LB

19

20

on the performance of the system. In that case the risk of loss is entirely on the provider. If the

system does not produce then the customer pays nothing. If the system underproduces then the

customer pays less. By contrast, most leases are for a fixed amount each month that the

21

22

customer pays regardless of performance. Obviously, with a purchase the customer becomes the

owner and bears all die risk that their initial investment could be wasted if the system
23

24

25

26

27

underproduces or fails to produce for periods of time. Second, the SSA gives the customer the

opportunity to try the product before buying it. The customer has the option to purchase

periodically during the term of the SSA. Unlike in a purchase situation, if the customer is

unhappy with the product they do not end up owning it but if they like it they have the chance to
28

buy it. Third, it incentivizes the solar provider to install a good working product. It needs to

7
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1
perform optimally for the solar provider to profit. If the system is leased or purchased then the

2 provider does not make more money based on optimal performance. The SSA gives incentive

3 for reliable and optimal service. Fourth, with the SSA, the customer does not have to maintain

4 his own. system as he would if he bought the system outright. The solar provider takes care of all

5

maintenance at no additional costs.
6

7

8 All in all the public is better protected by an SSA then a lease or a purchase of a solar

9 photovoltaic system. That is why I think it makes little sense to regulate the SSA arrangement

10
when leases and purchases are not regulated.

12

13 Q: Do you agree with Staffs assertion that SolarCity fails one of the Serv-Yu tests, because you

14 will accept substantially all requests for service? Staff notes in its testimony at page 27 that you

15 have not provided evidence that the number of potential customers is a small distinct subset of

l 6 | 9

potentlal customers - do you have any such evidence?
17

I

I

18

19

20

A: I do not agree with staff and have the evidence to prove we do not accept anywhere near

substantially all the service requests we receive. We keep track of all of our incoming requests

21 for service through a customer relationship management platform called So1arWorks. When

22
someone calls SolarCity seeking service, their particulars go into this system, and we generate a

23

24 quote for them if we can. Shave reviewed the records for the past 21 months of So1arWorks

25 data and found that SolarCity has turned away 91 % of those that have requested service during

26 that period. All in all SolarCity only accepts a small percentage of the requests for service that

27 we receive and clearly it cannot be said that ScarCity accepts "substantially all requests for

28

sen/ice."

I

i

I
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Staff discusses that our goal is to serve millions of customers and they are right about that if you

2 look at our plans to grow nationwide outside of the specific question in this Docket. But the

3 Serve-Yu test isn't "many" or "millions:" it's "substantially all." As I just mentioned we are a

4 I , n . »
far cry from accepting "substantlally all" requests for service as we are turning away the

5
overwhelming n14ority of requests. I think it's a very long walk from us turning away 9outof

6

7 every ten people who requested service to accepting "substantially all" requests for service.
I

8

9 Q: Mr. Rive, is there any reason to believe you actually cannot (as opposed to will not) accept

10
substantially all requests for service from the public?

11

12

13 A: Yes. Right now, as the ACC is aware, distributed generation is only made practical with the

14 utilities' rebates added into the equation. As you know, there is a limited pot of rebate money

15 each year on both the commercial and residential side. Once that rebate money has been used up

16
for the year there is no way to move forward with any additional projects 'it an economically

17

18
viable manner. This was extremely evident this year when APS cane to the Commission to ask

19 for more money to serve its commercial rebate program for the year and also asked for a set

20 aside of $20 million in rebates just for schools. Without that set aside for school projects no

21
school projects would have been able to be completed this year no matter how many requests for

22
service were made. In response to that school set aside more than 20 school districts, several

23

24 community colleges, and several charter schools were in contact with So1arCity to discuss the

25 potential to install solar this year in APS' service area. Even with the $20 million set aside there

26 is no way SolarCity could accept all of these requests and the many buildings and many I

27
megawatts involved because the rebate money will not support enough megawatt production this

28

I
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1
year to cover all those who inquired. No matter what SolarCity's intentions may be you can

2 plainly see we simply cannot accept substantially all requests for service from the public.

4 Mr. Rive, do you feel that your company offers a commodity comparable to energy providedQ:
5

by an Incumbent Utility?
6

7

a A: That's anotherpoint - we don't feel that solar systems are a commodity. In fact, we find that

9 solar customers can be very finicky, based on their own private preferences. By no means do

10
they just want cheaper electrons and not care where they come from. Customers will happily

11

pay more or less, or not sign on at all, because one solar system is ugly and the other attractive,
12

13 because one's modules are made in America and the other's are not, because one takes up more

14 roof space thananother, because one system will penetrate a customers' roof and the other will

15 not, because we offer a really interesting Web interface and others do not, because one

16
competitor requires an upfront payment and another does not. Even if they produce the same

17

18
number of electrons, the products and offerings we Finance for our customers are unique and

19 highly differentiated. Different customers look for different things.

20

21 Q: Have you had a chance tocompare ScarCity's Articles of Incorporationwith those of some

22
Public Service Corporations in Arizona?

23

24

25 A: Yes.

26

27
Q: And what have you found?

28
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1 A' While SolarCity's Articles of Incorporation make no reference to being a utility or serving

2 electricity, each of the Articles of Incorporation for the PSCs in Arizona that I have had a chance

3 to review clearly indicates that the utility is being formed to act as a public utility. For example,

4 Shave attached copies of the Article of Incorporation for Sulfur Springs Valley Electric

5
Cooperative (SSVEC), The Navopache Electric Cooperative (NEC), TEP and APS. SSVEC's

6

7
Articles of incorporation reference that it is being formed subject to the "Electric Cooperative

I

8 Act." NEC's Articles of Incorporation actually state flat out that it is going to "furnish" electric

9 energy while TEP's Articles indicate it is famed to transact business as a "public service

10 • , v 0 | 1 . c .
corporatlon wlthln the meaning of Sectlon 2 of Article 15 of the Arizona Constltutlon."

Similarly, APS' Articles of Incorporation include the statement that, "[t]he character of the
12

13 business which the Corporation intends to actually conduct in the State of Arizona on and for the

14 foreseeable period after July 1, 1976 is that of a public service corporation within the meaning of

15 Section 2 of Article 15 of the Constitution of Arizona as in effect on July 1, l 976." Each of

16
these Articles of Incorporation are attached to this testimony as ScarCity Exhibit "D" and

17

18 SolarCity's Articles of Incorporation are attached as SolarCity Exhibit "E."

19

20 Q: Does that conclude your testimony?

21

22
A: Yes.

23

24

25

26

27

28

I
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1 Additional Testimony of David Peterson

2 Q: On page 19 of his testimony, the Staff's witness Mr. Irvine states that die "provision of

3
electricity" under the Scottsdale SSAs is the "primary purpose of the agreements." As a party to

4

the agreements in question do you agree with that assessment and if you do not please tell me
5

6 what you believe to be the "primary purpose of the agreements?"

7

e A: I do not agree with Mr. Irvine at all. The fact of the matter is that the Scottsdale Unified

9 School District already has all of the electricity it needs and I have absolutely no need for
10

additional or different electricity. I have noreason to believe that either APS or SRP will ever
11

12 fail to meet my electrical needs so, no, I do not agree with Mr. Levine as SUSD simply does not

13 need additional electricity for any reason. What SUSD does need however, is to save money

14 » |
wherever we can save money so that I can hlre more teachers or buy more books or improve

15
more buildings. What SolarCity is offering is a chance for SUSD to lower its overall operating

16

17
budget. Without the SSA arrangement SUSD would have no way of recognizing this savings.

18 The purpose of the SSA is clearly to provide a financing mechanism that allows SUSD to save I.
19 money. The fact that we are savingmoney in relation to electricity is completely and totally

20
irrelevant to SUSD. The important part is that SUSD is being offered an opportunity to save

21

money without putting up any upfront money. If anyone can offer SUSD the opportunity to save
22

23
millions of dollars without coming out of pocket one penny upfront then we are going to strongly

24 consider that opportunity whether it involves solar panels, school books or cleaning supplies. To

25 say this is about the electricity is absurd; it is about the savings and the ability to recognize those

26 1 l U
savings without up front capital investment.

z

27

28
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1
Additionally, everyone has to remember that there is no other economically viable way for us to

2 make this work. If SUSD could purchase the system or lease it while taking advantage of the

3 substantial tax 'incentives we would explore that but as has already been explained that does not

4
work because of our tax exempt status. All SUSD wants are the services that SolarC1ty provides

5
without regulation in this State right now which are the design, installation and maintenance of

6

7
the system with no upfront costs. Because we are a school the only way we can get these

8 services at a price that makes sense is through a SSA.

9

10
Q: You mention the word "financing" in your response yet Mr. Irvine, in his testimony indicates

11

that he believes that the SSA is not actually a form of "financing" What do you think of that?
12

13

14 A: Again, I totally disagree with Mr. Irvine. If SUSD buys the panels then SUSD needs to come

15 up with approximately $10 million dollars just to install the solar systems for the two schools.

16
The SSA allows us the opportunity to get the solar panels in place and to begin saving money

17

18
without spending anything up front. We are using ScarCity to raise the upfront costs for us and

19 are paying for that based on the savings we ultimately receive from their installation. That is

20 "financing" in its most basic sense. I don't know what else to call that. Also, a simple glance at

21
the dictionary under the word "financing" shows that what we are doing is plainly "financing"

I

22
The Cambridge Dictionary defines "financing" as, "to provide the money needed for something

23

I
24 to happen." In Huis case, we are utilizing the SSA so that So1arCity and its third party investors

25 can provide the money needed so that the School District can save money. Mr. Irvine's

26 definition of "financing" was self serving and inaccurate.

27

28
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AMENDED AND RESTATED
ARTICLES OF INCORPORATION

OF
SULPHUR SPRINGS VALLEY ELECTRIC COOPERATIVE I INC I

I

|

Pursuant to Sections 10-2056 of the Arizona Revised Statutes, the
undersigned corporation hereby adopts the following ArticleS of
Incorporation amending and restating in their entirety the Articles of
Incorporation filed with the Arizona Corporation Commission, as amended to
date. The Amended and Restated Articles of Incorporation hereinafter
appearing correctly set form without change the provisions of the Articles
of Incorporation as heretofore amended and amended hereby, and supersede
the original Articles of Incorporation and all amendments thereto.

The following Articles of Amendment are executed pursuant to Arizona
Revised Statutes 10-2051 et. seq. and were made on behalf of Sulfur
Springs Valley Electric Cooperative, Inc. with its principal office in
Willcox, Arizona

ARTICLES OF INCORPORA'rION
OF

SULPHUR SPRINGS VALLEY ELECTRIC COOPERATIVE I INCI

ARTICLE I.

The corporation as it now exists is Sulfur Springs Valley Electric
Cooperative, Inc. , and the present address of its principal office is
Willcox, Arizona. The name of the company as a cooperative shall be
sulfur Springs Valley Electric Cooperative, Inc. , and the address of
principal office as a cooperative shall be Willcox, Arizona.

its

ARTICLE II I

This corporation was organized under the statutes of the State of Arizona
providing for the incorporation of a corporation not for profit and as set
forth in Section 602, Revised Code Arizona, 1928.

ARTICLE III I

The Sulfur Springs Valley Electric Cooperative, Inc. , elects to become a
cooperative non-profit membership corporation subject to the Electric
Cooperative Act.

ARTICLE iv.

i.
l The nature of the business of the corporation and the objects or purposes

to be transacted promoted or carried on by it shall be as allowed by law.
The corporation may engage in any transaction or business authorized by law
and shall have all the powers authorized by law that may be necessary,
convenient or appropriate to accomplish the purpose for which the
corporation is organized or to carry out its business or affairs.
corporation may adopt By-Laws.

The

I
I

i ARTICLE v.

I
I

The business and affairs of the corporation shall be vested in and managed
and controlled by a board of directors and the officers of the corporation
shall be a president, a vice-president, a treasurer and a secretary. The
offices of Secretary and Treasurer may be held by the same person.



1

I
I

I
I

s
i

I

The directors, as such, shall not receive any compensation for their
_services, but the By-Laws may provide for reimbursement for reasonable
expenses .incurred in connection with the performance of their duizies.

I ARTICLE vI.

The number of directors, their election, removal, and fi l l ing of vacancies,
and delineation of voting districts shall be as set forth in the By-Laws.

ARTICLE v11.

The corporate existence of the corporation shall be perpetual.

ARTICLE VIII 1

$eqtJLQI1 1. Membership in the corporation and rights, duties,
responsibilities shall be set forth in the By-Laws .

and

Section 2. The private property of the members of the corporation shall be
exempt from execution for the debts of the corporation and no member shall
be liable or responsible for any debts or l iabil ities of the corporation.

IN WITNESS W!-IEREOF, the President and secretary of the Corporation,
act ing for and on behal f  of  the corporat ion, have hereunto set thei r  hands
th i s 23rd day of June , 1999 .

Secretary

STATE OF ARIZONA )
)as
)county of Cochise

i

I

On th is ,  the 23rd day of June , 19 99 , before me, the
undersigned Notary Public, personally appeared Curt is Nolan and

Harold Hinkley r the Pres ident and Secretary,  respect ively of
Su l fu r  Sor inqs  Va l ley  E lec t r i c  Coopera t ive ,  Inc . ,  an Ar izona
corporation (now known as SSVEC ) and acknowledged
tome that they, being author ized to do so, executed the foregoing
instrument for the purposes therein contained by signing the name of the
Corporation by themselves as such off icers.

IN WITNESS WHEREOF, I have hereunto set my hand and :of f i c ia l  seal .

Notary Public
(1_L.<_u$L.

I

(Seal)

ormoluseal
NOTAHY PUBLIC

STATE OF ARIZDNA
gr

MEWQMMMMIWI~-34821-.9403

Pres ident

I
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Articles of Incorporation for The Navopache Electric Cooperative
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Aterlcgl xx.--»algtn:D»lmr or 1811.471-43

Ag neo or berutur provided by law

AMICLE am.-Lnvuus

the pu' so hddpf. bylaws lh»11 be vntod in thy nmblrl The bylaws

of the' eoéporation -my be altarod, amcndad or repaslnd by Up mushers at

any angular Ur skein] meeting, pravidod that 1.Lg Nb in at such m9914

sllqll have contaizud a copy at Thu propound ¢1url!.1on, smsnd.-aunt or

repeal .

Then Articles #all be adoptga uh. on vrgtni-tion mating by a vote

of not has than two-think us' Thu original curpuragnn and *mar be amndld

Him ivpoinnment may be revoked

ARTICLE nu 5TA'}'LT$.'tY A

The s.uat.utory. 'bent of this ecrporation shell Bo Virgil 11

Chandler, 516 Heard saunaing, Phoenix, Arizona, who hoe been s bona

tide resident of the state of Arizona for more than Loree (3) years

last past, who is appointed its lawful agent for d in behalf prsaid

corporation to accept. aid acknowledge service of ad upon whom may be

served all necessary process or proceaaea ii any action_ Ar pro

heeding that may be had or Br-ought. against t.he. sl id corpornt  on in any

of the Course of said 8t.ate of Arizona .

so any time by . f iling the appointment of another

A I H as corpora tors hereunto set.

ouch. corpornora in the County or l iarioepa, state of ArizoNa

day of August., In the year 1946 , ;

1'\fITR4li5 WHEREOF
our hunch as

Hz
.¢

77 .:f{: Q
K/6
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9? nalzozul

llolinty Dr Lhiieopa

Q; tail the of August, 19461 baton mo. the Oni:-ignU

effieqr, pa:-usually appeared l* H, UMW

1. M G6I~D"¥l»LL Hl"'§ h rewet

E;  M  JM U!! c- f1l"-1"*"'

:rvvv\ry"wr"jnv:\r1-vvjrvv-lfa'1vv1nr1vvvvvv#L*1v1vv'rv~rvvv1'1r1vv

kanpur to me to Hg M l! persons whose names an subscribed to the oraguing

Articles at Incorporation as corporatars, and that they exuéuccd Thu

pr for the purlinqq thnrsin contained

»54 .1"'1-1HEGF, I bin hereunto alt we' hand Ana atftud

al deal in add Lhilcopa County thy day and ,year Sn Oni: cgnifi

:pre -.a$t. above 'mentioned

L':r Comm:l§,.a1ou E26L'ir'a¢;1

4- 7- #At
(Ideal)
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HESTATEQ
ArQ'rlcLEs OF ln3glqp{)RATic)¢q

OF
Tucson €LEGTRI€¥ Pc3wI'il'I GGMFANV

gnaw ALL MEN av THESE pafaebgmvs: mat :rm gnwmnmswd.
asscrcimea themselves tugleaiwr for ti :=wv» m° -v of Qozrwtngfua
virtue at the laws of the SffWa of Affzuna did edopl Adidas 'Gt ;n¢rp¢M§q¢g¢4
restated as fnliausm: .

FIRST'
Company.

The mamaof the Corporation shall BaTucson

SECOND: The known :and prinnmai plane of huuirnura av eau G

| . !v,.£1'P€}e'vW

mafniainsu in or outsida olfiire Slate of Artaana at sur pll8s%as¢h*a ='» "~ "
Binders may designate.

lime Stats of Arizona shall tm 224 Wcaat swan Sirred, Mason, Arfzmwa E
l(nn=¢==n pia of business may be atwrxgad and other miasma aw

13:

THoRn: The purposes fur which the Corparaifun l@~°wrssw¢1t¢*2¢*f§i3*3@'1
trans» ac:t§nn we any or ail lawful buzsinesx for vMlch aasrlacraticrrls may be I " .
under chapter 1 of Title lo, Ariz4:na Ravfasad $ta[tutas.

- v l

8='i<a,=e§
» ' -  84411 ;?*:M

T949 d\Brl|2$¢rnlfbuslriBG$whi¢lhih|cDI119r8!.!ui\|l\\lll\dlllldulwl&§!i
Que$£s!qarIAfizunalame:of apublicsewiuaeuwpulva»linuwlEhk1thanun!
zannrdmsafuu Cuns\IlnniunrxfArl:auna.

FOURTH: 1118 una1 nlnnh1lrc#d1w1snolCapIm! Sivdxataiusiaswg
cuqauunatlon :MH have sahormr to issue is Wu I-iundvud (Inn winn man
somas, fliiflded into:

G m million <1.w,one) alwnuts of Profmwd Sunnis without we
and

nun- »=lw~w@a1nww»n l2zlix66t;z50t7wlm &»tn===»Tsi£=§
witlmut par valuer. .

Tt=e Capita! so¢==¢s<M918 Corpormian :ml we paid in nomm: m a  w a  " ' .
oonciitiune as ha 8aard of Biuacivra shall i*r=u\f11 we to We deate¥1n4faQ.

a 0 9 8 3 . 2 9
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The Corporation may. uubiwx so sum limitntinflil. Many, as #v-=-ar we-ip
-I»a»p¢¢ra¢>-:I-wpr¢1un1ea-smu¢ml¢.-or-anywanawumurwufzwmulwi, mnxwhiwi
hwusfararntiuaruriaadlqsoeaufnunyahnfesdlls G¢lplilliS\Nd¢lfWrlltUW5W
outstanding; pmvidad, hnnv8vor. that purdzasas, whelhnr diIw`! Ur
made only to the extent Rf unrsaervad and urwslrloted e=lm1¢ aufpius 1nliil
\hewfof.

The Goqaorasticm may. subimzi w ouch llmumacma, W any. as may Ba. . »
respect to Me Prwiemsd swan, Ur any arias Xhafnni. nevwand tiaewa
lncotpcwaticm muvu time tn tiuvae, in aux many raspwa an sway he daaimtt-Maw.
hsraaftar permitted Ny law. Tkze rights ofmfewmd umm sh¢awh¢sld~am=ln
tnaorporeticm are granted sum}a¢t to the fcemqgoingg rigitl to alnnarsd.

All waling powwr shali wuteuedklslvuiy au :ha !1qldan.¢vf ahnmuq§1839i
S*-ad eu=ampQaswzy=a4atu\e dlhu Ship of arrmlaaauali
¢gnm_g¢y_ amewmpn asa=1uuw=w¢emn1|»s|~»nau»wpw14avnmnh4¢»n1a|&q
plefsnsdStod¢. orsn3r aeu~il|1he|'6l=*£ nnde|§d1 hoIGlqlrd1l.w'¢8mriwl'l
theehctlanddirowmrssnd\apc:naad1o\l\er1nuinlu8mlw.b1»l8l»:u1ly'
shasuianldws, mewuinaa\om1e(1;vau»fm-auuauahaswursnauua»¢=l¢
nameasuchhdaeronNsa bookaafths ¢osno1ta\lon.

General Provlatnns

sua:§e¢\unr\el:nfaa1ie~1:l, if any. lp¢an» owut1ra» pqm>¢h» r

any Swissaw.in aheawanwf aw Iiquidailun. dlawlsnigni carwlni#
.

Corporation, whelhervulunuefyor bwolungly, thanew494° _
forpaymenaan-»uasu1u4\n1unroswannnsusuwmmwwmm W
wiuw1earnoamnguamahowawds:Iarnaofahacamm@:n8nadc

subjeafumaumszuuans. Eunv. 8n¢dfiadwlli1nau4:e¢ttolhsF
any series xrmwf, dividends war be paid on shares of W .Gtamman
Nods leglsalgrwaiiwbla mevemnr, wrseneuadusdaclardby Ilia- ~:ward of

Csasuuw 8894351

F'rsi*alwad 88998

The Be:-and cs' {>ir\aciors of the Corporation M1849 havwo the easnumu4'it5f tin;
preiowed Steak gas waist arm detarmlnm :in clasigmtlun, lw!m4lw$i
voting pawaxs :if the shaman of sash :sodas an Qumbéiuhwd ume: a m  r e
qu4a¥3floa» iia° sl1$ the-° e» af, an ea Fha Wan: and in the wtwnw pzvasfidwd 85' 84499;
hulmever, mm prim in Jaoualsy 1, wan suer autvxorny mall ha eneu.usalnuawilm9§
umnimws ace of the entire aw ms IiirWweera.

1. l.I

:v --3

x . L.- i i

. '

l. I

'_'_ . " ' "-: !

a1..
\

I '.
` .

. `

\

ff III

l

.
94.84

10 MI M.

H - nu'

_. »_*q ,I
.;,if.» A26

Q' I

14

a

2:2

Mg..-

9 8 14 r .;?

'v _.kJ,,#~'

:

r
48.-

ii '
5" Ar »»§
' *"4?f§

'!*A'

'II 998:-.

-9- *° *3
- I 'Q , l  |

: - $ 4

I  * ' 4

14
I e

4-

8

:u a

.1.1

*' .,.» ~ -gr -,"¢.*':$,g J
|  . ,

I F-gg.

§=8_t'1~:g
;-~-- 81.

4.33:

11.415.

34
it*

.;i~'38

¢ "4*
. .

TOW an

..-,8-=5¢

_r

I
i
i
I

I

I

-1:3• n | 8 * l

-°: _ .
E; an 42 1 '

r * %

f l 1  J !

*J-11F

* -55
'Fix

M., ' 'in_ E

is .n _ *I
='-..-1

. ,
,»',} V". v

\*

la

I

I
I

I

I | * |
Gvlaauul-luunnninn-I-lah'

2



I

n

I

F!Fl'H: menunsimaraonmmiuumn»¢as=ae»aud @
801p¢8889nn,¢,yb¢98l4g¢;;-l¢gl5rp5*-i&18,l&,I,-lwhgg5r;n.Pg1v1n'm"!
property, tangible urlnnn119mlol or In lnbueur
Cnlpon8len,attllaybadi® il'II\lnBdb§r th9Bt~l¥dMBli1Icl@i;pi1B\mdl§...
i¥Hmt3lild&llI80nforlhu¢8dClpildSI086fU10G9Ip.W1lj¢HI\wir§
anaalnntb¢:¢nsuanampz»~vaalsutanunt SharaaoMapigqtsmac
she!! Ba deemed to be fully'peld and non-asaassibh when .. -
ounsideraiionforvkaidm sum sinus sretoboiuuedhaabuinr`waiwod'h?- '<,
Corporation. Thepl'hnntapmpsu'4;c!alwd1oW9rs ufliw Uain~ara!lev1 d\§R~" r ̀ ..
exemptfrarnthedahissmdaiiligationsdihuDaq:~oratim. . `

in aonskbs»ra€ivn of tlxe issue by she Gzsrp<>nat§an QS Madras of thos;
the Gewvonatian, @9:31 was www prent and iistwa msaw8?8h441Wlnf
Stnd< cf€hs snwangainn Sim!! Vs cnndusWaiy ziearsilsd, by MHWWW our
shows. m haw <aamruss§;= nnnsamad ts an M singular the team
tfvaen Arikies d Flu¢pnfa»%§nn and la hers agree-si via! £2'4§.V€i{i1Y\§§ r!g%zt5jQE
and cho rea=t1'i¢ianm or qzsaliiiaatinns irumrmaf shut! be as m fwih in, Br xi
pursuant in. this Aftida.

Any azlion mquirsé or psrmiitad by 'thaw Mielas sf
the Buzzard av Dirsd<rJrss of the Cwparakion may Ba €a\1k4a¥\ Hyn f i l l y
of the 8serd Rf Diradafws, eamespi as athenian rwqulwciby law.

A staltmnzy aanauUdatinn or msruar omaha Corpwuilran :hail MOW
s. liqumaiinn, diaanhnion. or vaindizng up at the Gonpuratk>nlwllhin than
provision ufthese Midas cf lrwcsrpuratiaaa.

SEXTI4: The parlor o=fdurnticm cf aha €$cwg:¢lra¥E4$f'4 Mimi Mm

v .9 "2
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sEvEl~4TH: (A) The affairs of tr corlsxlmtian man! Sm w¢¢14w5@&*
Board art Diraekera amwlsning Qf a nwmbar of parnona, wt law itwnsfe Wvw1§"
than ten (10). s§r>eci9l@d by Elm Board of Mlwuctnra tn vs ay:w~mw'c

.

Uiradars shall racoiva reasonable compsnaatinn for ma e;aa° wi*mu wnl¢§i'4
Diradnrs shall 2:9 elected mnrnuaily by the al\smBhMdar8 atUW annual n .iv
s=l1al¢ra§\u%W's Erse: wi'wn so eisctml shall sawn un¥I¥ Thu next annual
shwehnidens nr un!i§ their eucawssors haver bash duly alWuud and q\.ga¥i¥i¢i8
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(E) Mu dina<:t@r M ahs G01p¢J4*a1Ww\ Mal! So pefwswnlly u
damages foa'wam5'1 sf Wdaaciaqp duty as a nhwntovz praWdUuci, 8:ae1www» ~m;
twrein fermihe dmumfsruW w eifwraévwzts ar¥Iw! any inability whlssh may not  w ~.
of iimitad urwdar aw iawva <r¥ the rétsuta of Arizauwa, sue in we m we
s>m¢t1=941 (Sp uutnima szsvemfn nr as 4t\wwal¥er aewarrdW. ws anwn81mlwii£
rwwifiestion Er rapsaai of train pawgragsh (B) slwli -aihninmte or limit the . . "
aifovdad by Tm pawwsapln 68) to n elirautor with rannnmxt Ro any am or m\1~!8§¥nw'\ -: .
g¢¢¢mr§g~,g befuw 148 &?T8\3iih'8 8818 tlverurtui.
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£59 1?1e¢V4IW**4!1¢zn nfauy 9¢#'dwllQ wud sxsfnlswaiVr .
aahmt of .  or  insures  w neut  to b e 9-qf%§1Wt]§_l§..»qr1};gll~

agminat any ramnlty a1» a44wd ags inai Mn arM W s4svmw.m
wpazaity In rmagmce et whim he is am lndemnifknd 4=» m¢» f=, or aftakzy
status in mud: wpncity. whatwur car mt Me Bnmanieténn ~» =» ww¢l M I M
i!145l411Wllf)' himagainni much tmmnny ur\¢,l€r 8155 Ariiltia. Al 128994 kt
"ins4uw1ua" irsctucfes raimspedivwiy rated and wif»'mwurad 9 _, ..
h a w s e r , that no sum grogram shut! pmvids cnwwangs Mr dinwiskwi

(4) AH riches to indemrxifieation Ana to Hue ax¢v§¢naume4&¥1¥

granted under or putz lunnx tc-  ws paragwwh (cl  alvaat  he

a  ¢ u n z r m  R a m a n  l m  C e s n o w l i a n maume pawavrwsaa #a art w-"ur

Pest  at  :my t ime whi le  th is  pav wngrapn (B)  is  in  M WIM  and

- sapaa1dacol'otrncrtb94vvxa4»n!MGov';v¢wa£i¢nlisin£fn\4§dvIr1d9s1»n

mean ziginna :emu Ba Motive In roapmcza an an Avstinww comm

eWeaive Saxe of this paragraph (GI, vftuawtm arising tvvssu auesa

mi
this Artists shall affix any rights or olaligatlawz il'emi4fld&:wa

. 26? _
wwffwn bafove or mnm- sash date, Na awwwesszdanwswi,

(3) The Ccrxwfntion, by nssnMl9#: M M 898118 me _
amend the bnuafris et We nwwwiv (¢)d Articze 8E3i§8i4'T¥9.za

.agents awa other tepresanimsivaa the Coewretion (we '.
¢=\=1=k=ye° . agent and o1h~ar v*apreaal1\a¢iwe 8§'liltl8d-£89-bM16i¥18
;>aruwap¢w (C) being hewinafier sawleiiwssu mile M "is-ndwuvue1§¢lW8

(2) The Cwparatian anew party any wxpaniwu
car oéficet :of the Cuiwnaliivn in daiWazilny any ouch Aaticvn in..."
disposition axsrwoi' ugbcn receipt Ar we ueuieriaidnu ;>y Ar on
ween Io :away ouch advarwss tn ow amts=m'¢r Wwmnt w
shall ufffm#l4eWy to d8lnnnin~sd mg in Ba sntftlad

(G) U; The Operation ahwlt, Ru this mummtmI Eu-dam Y -...
applieaala to. as §:-um ume to :am in asia. indlamrd9\,f war
a pariw is Ur anUwnarian inwlvad in (nr enraunaowdmsrn wsaqua ..,,,,.
asnatwm inwwwin) ma' mraafeww, pending car w=»~»wu¢<ww
pwoaseding (hsnsl¢m\sr cnllad an "Antiwar"). whstlxafrdvii.
Ar lrwesUgative {`mdud1n9 vwthout awmaarmn any Awe by es*.311 .
Cmvcswalionzaprne-.:eual1Jagnentink2zfavur)bynwi4wtc#tb>lr.,,,
was a &lredor or oiiinae- es the GoI*l:ar1zi1ore, cw in ofwym w.vis1g.§!$
the Cespcnraiinn as a dlwctnr ¢r Qfliwt of uncamevr cumowaatindv, M
l and .  du ts uaaa i c  c y W a i gn ,  Ar  any w11w=v#=%v.  i a i n  vanuw s qua t ;

bana8=2 plan or any chef &nilly Cr eonlerpfiae, mgalrwt ¢awa'rllwiia
nt4owis5rs' fees, and a998iw1 iwégmentu, now and auupuzwa 143 - .
incurved W him in eannwion www suit Mien or My §p9@fatA
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T£9~s1H- TM directors Of aw Corgxarhsilon 911849 l'i8W'8 the
alter, amsnfé Ami repeal zl.sch hytaws Fm* to managmwsnto f t e r
the Caaponslian as Qhey may Dem nemwaary a a:<p¢aditsn¢.. and tn nm vsitisa
occurring in Lhzl 8uerd of Biractors furn any crauaae

MNTH: The Selma, raskiancs and post rsftics adfsrmns as
were as fdiovve:

essswu- me Corpcntlun annullm»pmverma=aalp¢mwwin"¢im
umwwznm»¢sla¢¢s.ufiuammmnmnunnuuuwfnanwmonm4m
umuofunabaanskuusot¢r:anrdsis9i!s9~n»1d1isssorwn»in4unana# .
busIn88l.il\dWGil¢8\'i8llull!1W\suWMwIFNIMIW8tI¢\i'81ll3!i$¢l;
privihgsa,
slate be permitted or imposed.

_ ..G.. L, Emma . -..-2a4a. Eaat.8anml1th_st_. _ 84- .,-':
Tucson. Arizona Tunas. Jlatmuuu ' `  '

J. R. Snides.

J. Luther Davis

I?)  Theadof !Jitw:t¢¢u sshail hsavu#ma ovwatwdkw
Maine,altar, amend ad repnai rush pru4:a:£ural mM and 11
ifadeuunii1¢a» t!on Ana the au~dvafmeuw\t al' ewwenmns as u. in M ..
deem naeaessary or emlpudiant in OMar to we wt lM s>uwww¢».4 ..
sum alas and raasdaxions, ff any,se be lai Mnrih Irs #is Eylavm M
Gorporsflcn or in 9 vewuwim ofme Based at 8Zna(¢:¢oe's.

(S) 'Rio rights to irxdawnlfiosiian and so the
expenwas and ii! other hefwfita pwvidudby, Ar granisd
sati rsoniiruue as in a parscfl wiwhas uaunswd to we in ow . _
aafwhlch we pewou was Sm lsudeanwnlflwd Fwzueu and shell mm-a4484
the NeWs, exeoukars and adsninisinniow av such gaafwrm.

which is pmhibitsd by epplicabla now. no Cc=rpv.~¢m1is>n'x £e1d»at141l%y
who is an Indwmné fied Person aNs!! Ba raduulld re Amy wnnufris194
may oc»l&s<:4 vdihrvaaspwect in:such llulbillty {a) w°¢4$ew saw WileyGW .
Wnzhsused and msieunfnad on hits burhulf by Ma Corpnwiiunear (483
entity or anterprlse served by such person. _.

M m

and fights and be aubiesci to such nostrWliona us may by.tha

2T17 Exams St.
Tucson, Arizona

1815 narlh Notion Ave.
Tucson, Arian fa

Li.. la

35 we Pe¥1t1&!n9:t¢£1'¢ soli
Tucson. Ariascwia

as vsrw Paznntrsgwax Ref .
Tzacaaan. Arkzcrrvn
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:n wmzass WHE Rams, the undeaavigrzwd, '!\.lc-.sw El-Ticanvinb rfww ¢."f4,°;xtmwle@&
Arizona wrpnration. has eusswled (do iurwaaifwg Msssialaé .  ̀..

Barris R. Nsisun, whew signawws am &¢5~1MWl4§GIW¢l aw

_ . . ~~"t ?14.-..~,~

&uwelluila¢*s .'

the Anieiea of lnaufporeelm ea havetafara amended Anna Mu Up *  '
Incarporailun supersede We origin ¥ Artistes at %s11:ntp¢wa&l¢n rand 135 f _ I.
thareta, and said nfiicers furihm stats \had said Messimicsd M1884 8#
hewtnfosw duly ad:-peed by 819 BaaM of Dirnctnxrs :>f to*ls Gargwssraiieclri.

Tucson Lenvsfrrmzz paean
f l 9h|nnm nw~&»»i-

Charles e. Bayless .

Saecre%ary,
io*.h,
Ariéclss cf lrawrparation wk forth L-11' Ni Ins cparmtlval p¢ru» viskwxa 59 ow

. i~ u go;
gnldzncslné

Tucson elewiwwer Gol1\pa¢14tbyi!splusidB41l. chmeuln.:a. l9a&rlau1an..4 . 4
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ARTICLES OF INCORPORATION
OF

ARIZONA PU BLIC SERVICE COMPANY
Restated As OI May- 25, 1988
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KNOW ALL MEN BY THESE PRESENTS. :her ve. the undersigned. HOWARD L. MJ..ER. GEORGE P.
BIILLARD ANDJOHN H. PAGE. desiring to form a corporation under and according to the hw: of the Stare al
Arian fa. an hereby adopt the following Arracks of Incorporation:

FIRST: The name of the Corvurnim is Ariana Public Service Company.

SECOND: The purposes for which this Corporal owls organized include the transaction d any or all lawful
business for which corporations may be incorporated under Chapter! d Title l0.Alieouta Revised Smut ,cm cf
at mar time after July 1. 1976. .

The character of business which the Corporation intenfls actually to conduct in the Slate al Arizona on and for
:he foreseeable period afterjuly 1. 1976 is that of a public service corporation within the meaning of Section 2d
Amide 15 of the Constitution d Admin as in dies! mluly x. 1976.

THIRD: The authorized Capital Stock d the Corporation is 115,535,000 shares divided into 100.000.0043
shares al' Common Slack with a par value al' $2.50 per share, 160.000 shares al $1.10 Cumulative Piderrell Stock
with a par value of $25.00 per share (the "St .lit Preferred"), 105.000 shares at $2.50 Cumulative Preened Study
with a par valoeof $50.00 per share (the "$2.50 Prel'erred°'). 120.000 shares $2.86 Cumulative Preened Stock
with a par value of$S0400 per share (the "$2.36 Preferred"l. 150.000 shares ad' 8.35 Cumulative Preferred Stock
with a par value d S100.00 per shareithe "S4.35 Prefer-red"). 1.000.000 sharesof Serial Prdexred Stock ~m'th o par
value al $50.00 per share. 4.000.000 shares of Serial Preserved Stack with a nor value of $100.00 per share and
T0,000.iXl0 shura Of' Serial Preferred Stock with a par value of $8.00 per share. The $1.10 Preferred. the $2.50
Preferred. the $2.36 Preferred and the'S4.35 Prderrcd are hereinafter sometimes collectively referred w as the
"Preferred Slack": and the 15.0001000 shares. in the aggregate. of Serial Preferred Stock, without regard w the
amount of the par value thereof. are hereinafter sotnetiules collectively nefezred W as the "Serial Ptlferred". The
Serial Preferred shall be issuable in series.

The Capital Stock of the Corporation shall be paid in at euchllllne and vivo such conditions as a majority of the
Board 01 Directory shall from time to time fix and determine. Subject to the terms end pruviliolta of Phil Article
Thia. the Board ofDirector's of the Corporation is authorized to provide front time to time for the issuance. within
the limitations and restrictions herds set forth. of shares ad the Serial Preferred in eerie and to fix from time to
time before issuance the designations. preferences. privileges and votingputverson' I he shares of each series d the
Serial Preferred and the restrictions or qualifications thereof. including. without limiting the generality d the
foregoing. the following: . -

(al the serial designation and authorized number of shares.
lb) the dividend rate. the dateordates at which such dividends shall be payable and the extent to which such

dividends shall be cumulative, .
the amount or amounts. not less than the par value. to be received bathe holders in the event ofvolttntzry
or involuntary dissolution or liquidation d the Corporation.

(dt the price or prices at which share mag beredeemed and any terms. conditions and limitations upon such
redemptions. ,

Te) any; sinking fund provhiions for the redemptioN N purchase of shares al such series. and
(fl the terms and conditions lit any) on which shares may

otrufvided. however. that subject lo the provisions of Sect̀
all series d the Serial Preferred shall not have more than one vote each.

The designations and preferences of each rt said clasaesd mock (excluding, except as specifically otherwise set
forth . the Serial Preferred) shall be as follows:

l ll The Prepared Stock. each doss Perl posse with each other class thereof and with the Serial Prei'cr'red.hut
in preference to the Common Stock and any stock junior lo the Preferred Smack and the Serial Frderred; shall be
entitled todividends from surplus or prdils as the rates of One Dollar and Ten cents (St JD). Two Dollars sue Fifty
Cents (5250). Two Dollars and Thirty-Six Cents ($2.35) and Four Dalian lm! Thirty;Five`Cents (54.35)-
respeaively. per share per annum. payable quarterly on March 1..lunc 1. Septanher 1 and December 1 al each
year. when and as declared by the Board Of Directors. Such dividend: with respect to each share shall be
cumulative from the first day of the dividend period in whkh such share shall originally have been issued. Na
shared Preferred Stock shall be entire to any dividends from surplus or profits in exuessd thedividends at the
respective rates per Shane per annum aforaaid. Each series d Serial Pnefel1ed,pan'pass~u with each class of the
Preferred Stock ha: in preference tithe Common Stack and any stoekiuniono the Preferred Stockaud the Serial
Preferred . shall beentitled to dividends from surplus orprolits at the rates. payable at ouch times and cumulative
to the extent fitted by the Board al Directors of the Corporation pursuant to the authority herein conferred UPS"
such Board of' Directors.
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(2) In the event d involuntary dissolution or liquidation of tbe'Cu1rpan:iun. Me holders of :he Preiurxud Slack.
each classyaripguu with the nlher classes thereof and with the Serial Preferred. bu: in prderenoe no the Common
Stock and any stuck junior no Lhe Preferred Srockand the Serial Preferred. shall beentiUed to reedive. nspectivdy.
the par valwdxMr shares. plus an amount equal to the accrued and unpaid dividends on such shares pa zhedate
at dissolution or liquidazinn. In the event of any vdunury dissolution or liquidation. the hulderaut :he Preferred
Stock. each class part #man with each other class :hereof sod the Serial Preferred. but in pireieurence to the
Gammon Stock and any stack junior lo :he prderrd Slack and the Serial Prderred. shall be en!ilJed torecdve.
respectively. the par value et their shares. plus an amount equal Io :he aeerud dividend on such shares to the
dare Rf dissoluvjnn nr liquidation plus the redemption premium. On and after July I. 1976. the redennpminn
premium shall hen $2.50 per share of the St. 10 Pneland: $1.00 per share of either :he $2.50 Pldened or the52.36
Prefelnd: Ind $2.00'1:ershax-ed the84.35 Psielerredlnthe events dissolutionorliquidarion a the Corporation.
voluntary arinvnluntary. the buldersd the Serial Pkdmelpindpimx with each doss url the Preferred Stock. but
in pnelaenee to the Common Stock and any stock junior to the Preferred Stack and the Serial Prderted. shall be
entitled to receive such amount or amounts, not less :he Pu value. as may be fixed by the Board of Directaus
pursuant Te the autlwrity herein ecuieu-ed we the Bond d Direewcs. '

(5-al Upon the affinnative vnieda maiorityet thesharesd Lheissued and mxtstlndihlf-Tuulmunul Stnckat any
annual rneeiiagoral any special media; called far that purpose. any doss sf Preferred Stock may be ndaellled in
whole of in pan at any time at the applicable redemption price for each share tberenlf redeemed, plus an Imam!
equal to the accrued dividends to the daze find for MemmM. On and after July 1. 1976. the rulemptidn price
shall be: $27.50 per share of the $1.10 Prdund: $51.00 per share al' either the $2.50 Preferred or the $2.36
Prdewed: and $102.00 per share of the $4.35 Preferred. it. pursuant to such vote d the Cornrnort Stadt, less than
all d the shame d any doss ad Prdefred Stock are to be redeemed. they shall be sededd in such manna as the
guard or Diratori or the Executive Committee shall determine Ntlthing herein contaiwtrl shall limit sir right or
the Corporation to ptmzhase or otherwise acquire any share d any class al Preferred Stock.

(3-b) Each series ad Serial! Prdcrred shall be subject to redemption in whole or in pert at such price or prices
and on such terms, conditions and limitations as maybe fixed by \heBmrd of Dilators prior to theiesnanoed any
such series. If less than all of the shares ii any :cries of the Sa'lal Preferred are to he redeemed. they shall be
selected in such manner as the Board d Directors or the Executive Committee shall determine. Nothing herds
contained shall limit any right of the Corporation to ptarchaseor otherwise acquire any shares d any series at the
Serial Preferred. Any shares of Serial Preferred redeemed or otherwise required by the Company shall have the
status of authorizer and uniaauod shares. and ignited as to series, and may thereattenin the discretion: al the
Board of Directors and to the eaaeot permitted try law. be sold or reissued from time to time. as pond another
serial or (unless prohibited by the terms it such series as fixed by the Bernd al Directors)d£ the same series.
lubieet to the teralts and conditions herein set forth.

(3-c) Notice es the intention of the Corporation to redeem shares of Preferred Stock et any dass.or my series or
the Serial Preferred. shall be mailed at least thir¢lr(30)days before the date alredemption touch holderalreeord
of theaharestoberedeemedat hislastlmorvnpostoiiiceaddressesshorwnhytheremrdst>£theCt1rneralier\. At
any tiuaealter such notice has been mailed as aforesaid. the Corporation may deposit (separatdyas to eaelt classor
series) the aggregate redemption price payable with respect to shares of such doss or series Tobe redeemed (or the
portion thereof not already paid in the redemption of shares so to bcredeentedl with any rank or trust wronanr
(having capital, surplus and undivided priNts aggregating oz last $4.0GD.000}in The Citydiilew York, a rnembu'
of the Clearing House d The City al New York, or with :my bank or trust company (haven: capital. surplus and
undivided profits aggregating at least S-l.llllJ0.000) in the City at Phoenix. Arizona.a member of the Clearings-louse
of the City ml Phoenix. Arizona. named in such notice Er redaction. payable in amounts aforesaid to the
respective orders of theholders of record of the shares at such class or series so to be redarnedmn endoraement.it
required. and surrertderof thdrcertificates. 'Flteneupan said holders than cease to bestoclrhdders withlegpggl to
said shares and from and after the making of such deposit said holders shall have no interestot- claim against the
Corpa'alion with respect to said shares, but shall beentitled only to receive said monies from said sank or trust
company without interest.

(4-a1 The :arm "Ne: income available lot f ixed charges" whenever hereafter used in thee Articles of
Incorporation shall mean the sum of (al the net income of the Corporation determined in aecnrdancewith nnefallv
accepted accounting print.-ipla and (b) an amount oW  to the interest charges on long-term debt d the
Corporation tiedtactd in determining such net income including amortization or debt discount and atpenaeifand
to the extent such amortization was deduced in tletennining net income. The tern "long1te~m tlebt" as
herdnatter used in these Articles d Incorporation shall include all indebtedness of the Corporation having lined
maturity date more than one year from the date of issue thereof or renewable or refundable at the option of the
obligor pursuant Many revolving ofothet simtlaraeOit agreementorotbez-wise toa date more thanoneyearftom
the date al issue thereof. The certificate of any firma independent aeeountams sdectd by theBoatt1ofDil¢lD\1
shall be conclusive evidence as to the net income available for rd charges for any period.
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(4.b) Soling as any shares o! any du: of Pnfuvd Stock areautsunding. the Corporation shall not. ViN-:our
the affiromivewne orannsentof the hddefsd at has: two-thirdsoi rheoumanding sMru al sai é clsss. vulint is

a doss: (1) zznhorizt. by amendment of the Amides d Incorporation. any alack ranking prior in any r:!p¢cl Ia said
doss: or Tb) make any change. by amendment of the Articles d lnootvoration. or otherwise. in the terra and
provisions al slid :lax that would adversely afieot the rights and preferences of the holders theieoiz or (G) issue
any :hares d said class tlteretdore authorized bu: unissued, or shares of any :lock pm' No# with said dau.
other than Ir exchange lot. or for the purpose all effecting the redemption or other retirement d. not less than an
equal aggregate par value of :hares of Preferred Stock. Ar d any stock nit Paso therewith. at the time
outstanding, unless :he rel income avail: be lot fixed charges al the Corporation tor a period al any twelve (12)
consecutive months within the fifteen (15) calendar months immediately preceding the Tim day of the month in
which such additional stock is issued is al feast one and one-half!! *Al times the sum al (lithe interest requirements
for one year on the lonrlerm debt of the Corporation to be outstanding immediately after the date al issue ad ouch
additional shares and (ii: the dividend requirements for one year an all shares of Preferred Stock. aNd al all other
dassesof stock rankingon a parity wither briar to saiddaes of Pneferred Stock in respect to dividends Er assets. to
be uutsnnding immediately after such proposed issue of additional shares.

(4-c) So Len: as any shares d the Serial Preferred are outstanding, the Corporation avail not. without
affirmative action taken as hereinafter provided by the ladders of Serial Profs-red: (a) authorize. by amendment d
the Articles of Incorporation. any stock ranking prior in any r per.-t to the Serial Preferred: or (bl make any
change. W amendment of the Articles d incorporation, or otherwise. in the terms and provisions of the Serial
Prderrod or any series of die Serial Preferred of which any sher are then outstanding, that would adversely
: f f the rights and preferences of the holders of the Serial Preened: or (c) issue any shares al the Serial
Preferred lhereluiore authorized be unissued. or shares of any stoeknripouu with the Sefild Preferred. other
than In exchange far. or for the purpose of effecting the redemption or other retirement al.not less than an equal
aggregate par value of shares al Serial Preferred. or d any stodt1¢n'n~wv tMewil¥L at the time outstanding.
unless the net ineatne available far fixed charges d the Carpet-ation fore hesiod ml any twelve (121 consecutive
.months within the fifteen (151 Uiendar months immediately preeeding the first day 6l`r.he month in whielutadt
additional stock is issued i§a&£&9m Ana one-haUll lélzimes the sum al G) the lnterestreq'uu-email.: foroneyear
on the lang-l.erm debt el the Corporation m be wistieamiim Welay after the date of issue at such additional
shares and Gt) the dividend red uircmenu for one year on all shares of Serial Preferred. and of all Mer classes of
stock ranking on a parity with or prior lo the Serial Preferred in respect of dividends or assets. to be outstanding
irnniediatelyaher such proposed issue ad additional shares. In taking vs affirmative anion that may be required
by this Section Wei. the holders of Serial Preferred shall vote or consent according to the following two classes'
Serial Fnefened Stock with a parvaltaed either $50.90orSl00.00 per share;and 5e:'ial?r~efer:'ed Slack withe no
value ° f $25.00 Net share and such action shall require the affirmative vote or consent el :he holders al ah least
two-thirds d the then outstanding shares al each such voting or oonsentin: class: provided. lldfvvevslrl that if a
proposed amend en! requiring affirmative anion pursuant to clause Ch) of the immediately preceding inter:
will adversely effect less than all series of Serial Preferred of which shares are then outstanding, then the
affirmative vote Er consent sf the holders d' Ar least two-thirdsoi the outstaneiing shares ofeatsh serieswhish w11
be adversely affected by the proposed amendment. each such Sari (rsilrdless d the par value Er the shares
thereof) voting or consenting as a class. shall constitute the required affirmative action. and in such event the
effarxnative vat: of eansem d the holders of :we-thirds of the outsxaneiing shares ox' all series within adm das
redoned no in the first douse ml this semen Ce shall not be required.

51 Soler; as any Cd the share al' :he Preferred Stock or :he Serial Preferred are oulsunding. the Corporation
shall nom. wizhcnn aliirznaiive zexien taken as hereinafter provided Hy the holders of Preferred Stuck and Serial
rfeimee. merge or eansnlidaxe with any amber eurpnratinn or enrpnrarions or sell substanljally all dl me iaropem'
M the Corporation; provide tile provisions d this Secxinn (5) shall not apply to any xnnngage cf all Ar substantially

franchisesof another euenuration. arm any other trensanxion which does no: include such a merger. eeusdidation
or ilk at Pf° p¢r1y of the Coruoralion. In using any allirmadve axion that. may be required by this Section (5). the
ladders dl Preferred Stock and Serial Preferred shall vote or eeneenz aeeerding no the following classes: each :lass
al Prderred Stock: each series al Serial Preferred Stock vrixh a par value d either sso.oo¢>rs1udn0 persharez and
the Serial Preferred Sleek warn a par value d' szs.oo per share: and such action shall require the atfiroaaxive vote
or tnnsenl of the holders of as lees a maiorixy al the then nuzsranding shares d each such voting or consenting
class.

(6-a) Each holder of Preferred Sleek or Serial Preferred shall be entitled to one vote for each share of snuck
standing in his name on the bealcs or the Carporaziou.

(6-b) II ax the :inc o/I any annual meeting et sxeekholders dividends payable on the $1.19 Preferred or on :he
S250 Preferred shall be :caved and unpaid in an amount equal to six (5) quarterly dividends. the holders d' both
such classes d neck. voting as a single class lot such purpose. shall be enlizled to elect two dinners. Whenever
the right shell vest in the holders of the sun Preferred and the S250 Preferred to elect two direclnrs. 1.heBoax1l Of
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Directors shall. at least :en (10) days prior to ouch annual meeting at which such dividends remain accrued and
unpaid. cause to be mailed to Mach stockholder. al him last known pos! affine address as shown on the stock reeourds
of the Corvorazion. a notice Ru this effeex.A1 all meetings stockholders where the holdendthe slaornferred
and :he $2.50 Preferred shall Mve such right so elect two directors, the n¢ae:.ce in peron or by prmaw d the
holutelsd a maiorityol the aggregate number otoutatanding shares of $1.10 Preferred and $2.50 Preferred shall be
required to constitute a quorum for the election of such two direcznrs: wuvided. however. that the absence d a
quorum of the holder: of SL10 Preferred mds2.so Preferred shall not prevent the election at any such meeting Ur
adjournment tllereefefdireezurain the usual inner byte holdereelall daseeselstodcifthe neeeueryquarum
et the holdersd all classes dock is present in Wwe" or by proxy oz such meeting. When ll! dividnelldl :wad
and unpaid on :he $1.10 Preferred and the $2.50 Preferred shall have bed! paid or declared and m open for
payment. hoideraof $1.10 Preened and $2.50 Prefemedshall at the next annual meeting bediveetedei theirrights
in respected suehelection d two dixecturmand the vntingpowereithe hdde1adtheI1.l0 Pretenedand the $2.50
Preferred and the holders at the Cemmun Stock shall revert to the status existing before the first dividend
payment date on which dividends on the$Ll0 Prderred or the Szsorraenea wee not paid in full: but always
aubieel to the same provisions fur vesting such special rights in the holders et the $1.10 Preferred and the $2s0
Preferred in the even: dividends on the $1.18 Pnefared or the $2.50 Pictured shall spin heoulnne ahmed Md
unpaid in an amount equal to six (S)quax-terly dividends. Vauzandea anon directors elected byholderad the $1.18
Pretefred and $2.50 Prepared during any period for which directors shall havebeen so elected shall be filled. until
the next annual or special :nesting for the election d directors. by the vote of the remaining directors of the
Corporation. Vacancies among directors elected by holders al all classes of stock shall be filled by the vote of a
majority d the remaining directors elected by :he holders of all classes of stock until the next annual nnening for
the election d directors or special meeting in lieu thaeotf.

__(5-c) If at thetime d any annual meeting of stockholder: dividends payable on the $2.36 Preferred shall be
aeemedand unpaid in an amountequaltoxix(5)1zuarterly dividends,the holders d`theS2.36Prefened. votingas a
sirule class for such purpose. in addition to the other rights to which they may beentitled hereunderby law, shall
be untitled to elect one director. Whenever the right shall vest hereunder in such holders to dM one director, the
Bead at' Directors shall. at last ten (10) days poor touch meeting at which such dividends remain accrued and
unpaid. cause to be mailed to each stockholder. at his last known post dfioe address as showboat the Btockretcords
d the Corporation. a notice to this effect. At all meeting; at stockholders where such holders shall have such right
to elect one director. the presence in person or by proxy d the holders of e majority at the aggregate nimbi' of
outstanding shares al said doss of stock shall be required to constitute a quorum for the election of such one
director: ltrovidedfhowever. that the absence of a quorum of the holders d said das ls ufstock shall not prevent the
elation at any such lneetingor adiuurnmatt thereclofdireetofs in theususl runner bathe holders ofali classes
al sxoek ifrhe necessary quorum d the holders of all classes of stock is present in person or by awry at such
meeting. When all dividends accrued and unpaid on the $2.36 Preferred shall have been paid urdedared and set
apart tor payment, the holders of the said class of stock shall at the next annual meeting be divested of their rights
in respect of such election d such ume director. and Me *Milli powers the holders of theS2.35P'td'er1ed Md the
holders al the Common Stuck shall revert to the smug :mining before the ram dividend payment hate on which
dividends on the $2.36 Preferred were not paid in talk but always suhiect to the same pmvisians for vesting such
special rights in the holders d the S2.36Prderred in the event dividends on said class of stock shall again heoome
accrued and unpaid in an amount equal to six (6) quarterly dividends. Vaeaneies among directors elettd by
holders d all classes of stock shall be filled by the vote of a majority of the remaining directors elected by the
holders of all classes of stock until the next annual meeting for the election Er directors Ur special meeting in lieu
thereof.

(6-d) If at the time al any annual meeting al stockholders dividends payable on the $1.35 Preferred shall he
accrued and unpaid in an amount mud pa six (6)quafterly dividends, theholders d the $435 Prdetred. votingas a
single class far such purpose. in addition to the other rights to which they may be entitled hereunder bar Ia1r.slu11
he entitled to elect one director. Whenever the right shall vest hereunder in such holders toelect one director. the
Bead of Directors shall. at least ten (W) days prior to such meeting at which such dividends remain aeesud IM!
unpaid, cause to be mailed reach stockholder. :this Las: known post office address as shown on the stock records
of tote Corporation. a nice to this effect. At all meetings sf stockholders where such holders shallhavesuclt tight
to elect one director, the Pfesenoe in person or by proxy of the holders at a majority at the aggregate number d
outstanding shares of said class of stock shall be required to constitute a quorum lot the election d such one
director; provided. however. that the absence of a quorum of the holders d the said classof stoat shall not prevent
the election It any such meeting or adjournment thereof of directors in the usual manner by the holders d all
classes of stock, if the necessary quorum of the holders of all classes al stock is present in peirsorn or by prmtr at
such meeting. When all dividends accrued and unpaid on the54.35 Prelerrd shall have been paid or declared and
set apart for payment. the holders al the said classol stock shall at the next annual meeting be divested d their
rights in aspect of such election d such one director. and the voting power at the holdersot the S4.35Preferr=d ind
the holders of the Common Stock shall revert to the status existing before the fir t dividendpeyment dateou which
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dividends on the $4.35 Preferred were not paid in full; but always suhiact to the same lltuvisions for vesting such
special right; in :hehdders of the $4.38 Pnefemd in the ever dividends on said class d stack :hall again becasue
accrued and unpdd in an amount equal to six (6) quarterly dividends. Vacancies among dlxector! elected by
holders of all classes of stock shall be filled by the vote et a majority of the remaining directors elected by the-
holdera d all classes ofsteek until the next annual meeting forth deelion el directors or :pedal meetilll 'm lieu
theneol.

(6-el If at the time of any nnnull meeting of stockholders dividends payable on any series d' SerialPinelerreil
ball be accrued and unpaid in an amount equal to :ix (6) quarterly dividends, the ladders all the Sdial Preferred,

vvlinx as a single doss for such Pu:-pnae. :Mil be entitled m elect. two directors. plus one additional directer for
Us clauof Prefered Stock, if any,of which allot theslnna shall haveceaaell reheoutsten¢ling.pu-ovided thain
no event shall the azsrmre number d directors which the holder: M Serial Preferred are entiderl hereunder to
elect exceed one-folanh al the total number Ni members al the B688 of Direcznrs at the :late the right to elect
directors vets in such hddera hereunder. Whenever she :ight Khali vast in theholdera of the Serial Preferred Te
elect the numbers! diirecters lnnereinabcve provided,theBoa1'dofDirectalalll4lll. at least ten(10)dayapriortaauch
annual meetingatwhich such dividends remainaeerued and unpaid, cause l.obemailedtneaeliatadrhnlder.ahia
last known past eflice address ea llmwvn on the inch record: gt the Corporation. a notice to this fiat. Al all
mating: of stockholder: where the holders of the Ser hl Preferred :hall have such right to elect diratnra. the
preseueein pastor by fluty at the holdersda lllaiorityafthe aggregate numberafoutsranding ahareaof Serial
Preferred shall be required to constitute a quorum for the election d such direutnra: provided. however. that the
absence ° f a quorum d the holders at' Serial Preferred shall not prevent the election at any such meeting or
adjournment tbeneo! al directors in the usual manner by the holders of dl elasaeso! Stock if thenieeeaaary quorum
of the holders of all classes ad stock is present in person or by proxy at sucluneeting. Win all dividends aotrued
and unpaid on the Serial Preferred shall have been paid or adored and set apart for payment. holdall Sail]

. Preferred shall at the Herr annual meeting be divested of their rights in respect of such election of directors. and
. the voting power d the holders of the Serial Preferred and the holdall of the Common Sleek shall revert to the
statusexisting before the first dividend payment date on which dividends on the Serial Prderredwerenot paid in
full: but always subject to the same provisions for vesting such Special rights in the holders ad the Serial Prderred
in the event dividends on any eerie of the Serial Prderred shall again become acaued and unpaid 'm an amount
equal to six (6) quarterly dividends. Vacancies among directiuira elected by holders of the Serial Preferred during
anyperiodlor which directors shall have been soeleeted shall refilled,until theneuttannualor special eeeetiltg-for
the election of directors. by the vote of the remaining directors of the Corporation. Vacancies muon: diremirs
elected hyholdersof all classes of stock shall refilled by devoted a ntaiority of the remainingdireaeraelelzted by
the holders of all classes at study until the next annual meeting for the election of director or speed meeting in
lieu thereof.

(7) Dividends may be paid upon the Common Stock and uponany other stockiuniortotlte Preferred Stnckand
theSe:rial Preferred only when dividends havebeen paid or funds have been set apart for the payment ofamreiaa
as aforesaid on the Preferred Stock and the Sadat Preferred item the date after which dividends thereon heine
cumulative tithe lieginningof theperiod then current with respect to which such dividends are usudllr declared.
bu: whenever there shall have been paid or funds shall have been set apart for the payment or all sud: dividends
vow the Preferred Stock and the Serial Preferred. as Monesatid. then dividends upon the Common Stodgy and upon
any other stock junior to the Preferred Stock and the Serial Preferred may be declared payable then ortheiredter
out ad any surplus or profits then remaining. After the payment of the limit dividends and/or shares in
distribution of assets or amounts payable upon dissolution or liquidation to which the Preferred Stock and the
Serial Pride:-red are expressly entitled in preference to the Common Stock and any other stock junior to the
Preferred Stock and the Serial Preferred in acoondaiuse with the provisions ltereinaborve set forth. the Common
Stock alone (aubiect to the rights of any class of stock hereafter authorized) shall receive all further dividends and
shares in distribution.

(81 nm holder et Common Stock shall be entitled to one vote for each Shane olstock standing in his name on
the books al the Corporation.

(9) Subject to the provisions of Section (4) hereof. the Corporation may issueand dispose d :re of its shares.
authorized but unissued. for such consideration as may be fixed by the Board of Directors.

(Ni The Corporation from time totirne may resell and itsown stock. purchased or otherwise aequiredhy it
as herein provided for. at such price as may be fixed by its Board of Directors or Executive Committee.

(lit Subject to the provisions of Section (4) hereof. the Corporation. in order to acquire funds with which to
redeem any Preferred Stock et any class or any series of Serial Prderred. may issue and :ell stocks any doss then
authorized but unissued. bonds, notes. evidence al indebtedness. or other securities.

I
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(12) Subject to the providnmls of Section (4) hereof. the Beard al Direcuan of :be Ccrporadcu may at any time
authorize the conversion nr exchange of the whole or any particular share of the outstanding Preluftd Stack of
any doss. or d any series Ni Serial Pnferred. with the consent al the holder therenhiutc Ar for stuck al any other
doss oz the timed such consent authorized but unissued and may fix the terms and eaanihinns we which sud:
converdun or exchange may be made; provided that the Bun! M Dlrecturs any nut offer Fretened Stack of any
clnssuanyseries of Serial Preferred in conversion or exchange intocr for Cumunou Stockarintam-for Pretend
Stock of any other class or Serial Preiefred M any other we if. bl' such ecnversion or exchange. the amount
whkh thehdders uftheaharea Mstockssocnnvened orexchannd would beentitleel to receive either dividends
or shares in distribution of assets would be increased 'm pnferenae to the Gammon Start. unless the Fide:-ned
Stod¢arSa'id Preferred so offeredira ennversioncn-exchange shall have been euthuuised bye majnrityvutenlfthe
share of stuck outstanding at a 18282i98 at which the slnckholdelrt voting for the autllcdzntion at the Preferred
Stock or Serial merna an M beofiesed in conversion nr eazdzange shun include the holder of reeqrd of nut lm
than a majority Ni the shares d' Common Stock than ouutandini and entitled to vote.

(13) Uvw any :me for money or aha canuidentlun et any stock at the Ce=.ne~» s¢ n that may be nuthnrizzed

1f01h time to time. no hulderd stock irreapeaiveoftheelassdsucllstock shall haveany preemptiveorothuright
to saalzsnribe Ion punlxase or reedve any prupottionateorother nlllranf the stodaoiaued. but tbeialuwlaf
Directors may dispose of all or any punier otauch stud: as and when it may :letennine ilweeuf my was rights.
whether by dieting the same to staeklnuldeu or by sale or other disposition ml said Board may deem advisable:
pru~rided.b»awever,tlaat if theBoard dDirectnrs shall determine to dferany new oradditional shasesd Common
Stock. or any security convertible into Comm-non Stock. fur rnooey.other than by (ala public offeringof dl ofsudz
shares. Tb) an offering of all of such shares to or through underwriters Ar investment Iaanloua who shall have
agreed prosnptlyto rnakea publicofferingot such sharcsor(c) an offering ad lllo! such shares to the stockholders
(whether comprising the holders of all outstanding clasea or d the Conramon Stock only). the employees or the
dstouners of the Corporation, than the same shall fin! benffa-ed pro rata to the holders al' the then outstanding
:hares al Common Stock al the Corporation upon terms not less favorable to the purchaser (without deduction d
such reasonable compensation, allowance or discount tor the sale, underwriting or purchase as :nay be lined
thcricaltcr by the Board of Directors) than thoceon which theBosr1:l directors issues and dispose:-of such stock
or securities to other than such holderscd Counmon Stock: and provided tux-the-. that the time within which such
preemptive rights shall be exercised may be limited by the Board otllirectors to such time ah tosaidloard may
seem proper. not less. however, than twenty days after mailing of notice that such stock rights are available and
may be excused. -

- (14) A consolidation. merger or amalgamation of the COrporation with or into my other corporation or
corporations shall not be deemed I distribution of assets at the Corporation within the rneaningd any provisions
hereof.

(15) In addltionto the PrclerredStock. the Selrial Preferred and the CommOn Stochsuhietrt to theprovisiousd
Section (4) hereof, upon the vote al a majority ad all the directors of the Corporation and al s :majority of the total
number of shares of stock then issued and outstanding and entitle to vote (or if a larger number or different
propanion of shares is required by the lows of the Stare al Arizona, notwithstanding the above qreement of the
stockholders to the contrary, then upon the voted the larger nombu- or different proportion of shares sorequined).
the Corporation may from time to time abate or authorize one or more other classes at stock with swath
designations. prefereitoes. privileges, voting powers, conditions, restrictions and liabilities ms may be determine
by id vote, which may be the sameordifiereut from thcdesignatinns and preferences of tlteellssesoi stack of the
Corporation :hen authorized. Any such vote authorizing the mention of | new class of stock may provide that
moneys payable by the Corooratiou with respect to any class of stock thereby authorized shall be paid in the
money of any _foreign country manned therein or designated Hy the Bound of Directors. pursuant to authority
therein granted. at a fixed rate al' exchange therein stated or provided for and all such payments shall be made
accordingly. . .

(16) Subject to the provisions d Section (4), any class out the Preferred Stuck or the Serial Preferred or the
Common Stock. or all al said classes or series d mock. may be increased at any time Ono" votes! the holders al a
:majority of teetotal number al share of the Corrporationthen issued and outstanding and entitledtovote tlteneoet.

FOURTH' The name and address fu the statutory agent of the Corporation on July 1. isms it General
Investment Company (an Arizona corporation). 3100 Valley Center, Phoenix. Arizona 85073. The address of the
known place of basin s of the Corporation on July 1, 1976 is411 North Central Avenue. Phoenix, Arizona85004.

FIFTH: The Board of Directors shall consist of not less than eleven nor more than thirty persons. Withhi ouch
limits. the number d directors shall be fixed and may be altered from time to time as may he provided by the
bylaws.
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The numbuddirecmrl cuuutitutin¢theBonxd d Directory! the Cor\wntiunonI\\IY l. 197630 uvemeeu. The
names and addresses of the persons who are to nerve as diarectnan on and Nzerluly 1. 1976 until the inf annual
meeting d staekhnldevs next :unending that date. or until their lucoesann are elected and qualiiud. are:

Ralph m. Baby
700 North Bertrand
Flagstaff. A286001

Ben F. Williams,]r.
21o0 Ninth Sam
Douglas. AZ 85607

I
II

Norman W. Fain
Dewey Route
Prescott, AZ 86301

Karr! Eller .
2225 East Guard: Avenue
Phoeuiii. AZ 85016

William T. Garland
Garland's Oak Creek Lodge
Sedona, AZ 86336

Do w. Fisher
10? East Boca Raton Rand
Phoenix, AZ 85022

Marvin R. Morrison
P.O. Box 454
Gilbert. AZ 85234

Victor H. Lytle
1130 Smoke Avenue
Praoott, AZ 86301

James B. Rolfe,]r.
1920 Fifth Avenue
Yuma, A285354

W. P. Reilly
722 East Winter Drive
Phoenix. AZ 85020

I

Richard Snell
4515 North Dromedary Road
Phoenix. AZ 85018

Henry B. Sang:nt,Jr.
9 West Palnuaine Avenue
Phoenix, AZ 85021

Maurice R.'Tanner
5229 East Palo Verde Place
Smusdaie. Az sszsa

Donald n. Soldwedel
503 East Palo Vane Strict
Yuma. AZ 85364

Morrison F. Warren
1061 East Magdalena Drive
Tempe. AZ 85283

Kith I.. Turkey .
4501 East Solano Drive
Phoenix.AZ 85018

i v
K.O. Wilbalnks
800 Crestview Drive
Farmington. NM 87401
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The Corporation mayindemnilyanyand allot its directors and otficers.or formerdirectors and officers. against
expenses incurred by them. including legal fees. or judgments or penalties rendered or levied against any such
person in a legal action drought against any sllcit person for actions or omissions dkgnd to have been committed
by any such person while acting within the scope of his employment as a director or officer of the Corporation.
provided that the Board d Directors shall determine in good faith that such person did not act. fail to act, orrefuse
tract willfully or with gross negligence or with fraudulent or criminal intent in regard to the matter involved in
the action or omission.

SIXTH' A director of the Corporation shall not he personally liable to the Cot-poration or its shanehddera for
monetary damage for breach or fiduciary duty as a director. ettclnl lot liability fo- anyof the fdlowingz

to) any bleach of the directors duty or loyalty to the Corporation or its shawnoldeta.
Tb) acts or omissions which are not in good faith or which involve intentional misconduct or a knowing

violation of law,
ac) any authorization of an unlawful payment of a dividend orotherdistribution on the Corporation's capital

stock or the unlawful purchase d' its capital stock.
ld) any transaction from which the director derived an improper personal benefit. or

. (e) a violation of Arizona Revised Statutes Section too.
If tlieMiaoua General Corporation Liv: is arnatded after tltedatcof these Articles of Incorporation toaotltotrize

corporate action further eliminating or limiting the personal liability of directors. the liability of directorof the
Corporation shall be eliminated or limited to the full extent permitted by the Arizona General Corporation law.ars
amended. .

Any repeal or modification of this Article SIXTH shall not inmate the personal liability of any director N the
Corporation for any act or occurrence taking place prior to such repeal or ntodifkatinn or otherwise adversely
affect any right or protection al a director al the Corporation existing at the time of such repeal or modification.

The provisions of this Alick SIXTH sh all not be deemed to limit or pr-cl ode indemnification al a director W the
Corporation foray liability al a director which has not been eliminated by the provisions Qt this Al-tick SIXTH.

IN WITNESS WHEREOF, we have hereunto set out hands and seals this Eleventh day of February.
One Thousand Nine Hundred and Twenty.

(SIGNED) HDWARD L ALLER (Seal)

(SIGNED) GEORGE P. BULLARD (Seal)

(SIGNED) JOHN H. PAGE (Seal)

STATE OF ARIZONA
ss

COUNTY OF MARICOPA

On this Ills day of February. in the year One `I1:ousand Nine Hundred and Twenty. before me. Cora A.
Hess. a Notary Public in and for the County and State aforesaid. personally appeared HOWARD L. ALLER.
GEORGE p. B'L'!.LARD and JOHN H. PAGE. known to me to be the persons described in and whose names are
subscribed m and who executed the lorqzoing Articles of Incorporation. and they acknowledged tn me that they
executed the same for nb purposes and ceuusidentinns therein expressed.

IN WITNESS WHEREOF.I have hereunto set my hand and affixed my offieinl sea).at my office in the said
County and Slate. the day and year last above written.

Cora H. Hess
Numary Public in and for the County

and State aforesaid .

(N4>'Larial Seal)

i

1

my eumnmissiml expires September to. lm
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FIFTH AMENDED AND RESTATED
CERTIFICATE OF INCORPORATION

OF

SOLARCITY CORPORATION

The undersigned, Lyndon Rive, hwbv certifies char:

1. H e  i s  t h e  d u l y  e l e c t e d  C h i e f  E x e c u t i v e  O f f i c e r  a n d  P r e s i d e n t  o f  S o l a l C i t y
Corporation, a Delaware corporation.

2. The Certificate of Incufrporation of this corporation was originally tiled with the
Secretary of State of Delaware on June 21, 2006. Amended Certiiicatc of

, a Second A m e n d e d
a n d  Re s t a t e d  Ce r t i f i c a t e  o f  l n c o x p o r a t j o n  wa s  t i l e d  w i t h  t h e  S e c r e t a r y  o f  S t a t e  o f  De l a wa r e  o n
A p r i l  9 ,  2 0 0 7 ;  a  T h i r d  A m e n d e d  a n d  R w a t e d  C e m l i i c a t e  o f  I n c o r p o r a t i o n  w a s  f i l e d  w i t h  t h e
Sec retary  o f  S ta te  o f  Delaware on Augus t  7 ,  2007;  and a Four t h  Amended and Res t a t ed  Cer t i f i c a t e
of  I ncorporat ion was  t i l ed wi th  the Sec retary  of 'SLate ofbelaware on March 14,  2908.

, an and Restated
Incorporation was fi led with the Secretary of State of Delaware on July 6 2006 ;

3 . The Cer t i f i cate  of I n c o r p o r a t i o n  o f this corporation shal l be  f u rG l e r  am ended  and
restated to read in full  as tal lows:

ARTICLE I

The name of this corporation is SolarCity Corporation (the "Corporation") .

ARTICLE ll

T h e  a d d r e s s  of  t h e  Cor p or a t i on ' s  r e g i s t e r e d  of f i c e  i n  t h e  S t a t e  of  De l a w a r e  i s  2 7 1 1
Centervi l le Road,  Sui te 400,  Wi lmington,  County of New Castle,  Delaware 19808.  The name of i ts
registered agent at such address is Corporation Sem'cc Comp~amy_

ARTICLE H1

The purpose of the Corporation is to engage in any lawihl act or activity br which
corporations may be organized under the General Corporation Law of Delaware.

ARTICLE IV

( A ) Classes o f  S t oc k . The Corporat ion i s  author ized ro i ssue two c lasses  of  s tock  to  be
des ignated,  respect ively , "Common Stock " and "Preferred S t oc k. "  The t o t a l  number  o f  s hares  wh ic h
the Corporation is author ized to issue i s  f o r t y  f i v e  m i l l i on  n i ne hundred seventy t wo  t hous and  one
hundr ed f i f ty one (45,972,15l )  shar es,  each wi th a par  value of s0.0ool  per  shar e.  Twenty cig hl
mi l l ion Eve hundred thousand (28,500, l )00) shares shal l  be Common S t oc k  and  s ev en t een  m i l l i on

I
I

saunsiu 1 5th Annndud ld lgunu Cenillmed'1ncnlplllliin1Fll.l8D VBIslon)__lpALllB_l4§ I l*L§l

I

I



8'

I
i
I
I

abut humdrcd seventy two thousand one hundred flRy one ( l7,472, l5l ) shares shady be Preferred
Stock.

(B) Rights Preferences and Restrictions of Preferred Stock. The Preferred Stock
authorized by this Fifth Amended and Restated Certiticame of Incorporation may be issued from time
to time in one or more series. The first series of Preferred Stock is dedgnated "Series A Preferred
§1grgl;" and consists of six million nineteen thousand six hundred twenty four (6,019,624) shares.
The rights, preferences, privileges and restrictions granted to and imposed on the Series A Preferred
Stock are as set forth below in this Article Iv<BJ. The second series of Preferred Stock shall be
designated "Series B Preferred Stock". and shdl consist of two mil l ion f ive hundred and four
thousand nine hundred and six (2,504,906) shares. The rights, preferences, privileges and
restrictions granted to and imposed on Series B Preferred Stock are as set forth below in this
Article IV(B)_ The third series of Preferred Stock shall be designated "Series C Preferred Stock"
and shall consist of six million fifty seven thousand two hundred thirty one (6,057,23I) shares. The
rights, preferences, privileges and restrictions granted to and imposed on Series C Preferred Stock
are as set forth below in this Article IV(B). The fourth series of Preferred Stock shall be designated
"Series D Preferred Stock" and shot consist of two million eight hundred ninety thousand three
hundred ninety (2,890,390) shares. The rights, preferences, privileges and restrictions granted to and
imposed on Series D Preferred Stock are as set forth below in this Article IV(B).

l . Dividend Provisions. The holders of shares at Series A Preferred Stock.
Series B Preferred Stock. Series C Preferred Stock and Series D Preferred Stock shall be entitled to
receive dividends, on a part pass basis, out of any assets legally available therefor, prior and in
preference to any declaration or payment of any dividend (payable other than in Common Stock or
other securities and rights convertible into Or entitling the holder thereof to receive, directly or
indirectly, additional shares of Common Stock of the Corporation) on the Common Stock of the
Corporation, at the rate of $0.02 per share (as adjusted for stock spl i ts, stock dividends,
reclassification and the like) per annum on each outstanding share of Series A Preferred Stock,
Series B Preferred Stock, Series C Preferred Stock or Series D Preferred Stock, payable when, as
and if declared by the Board of Directors..Such dividends shall not be cumulative. The holders of
Preferred Stock shall he entitled to participate pro rata in any dividends or other distributions pad on
the Common Stock on an as-converted basis that exceeds the dividends or distributions paid on the
Preferred Stock.

2. Liquidation.

(a) Series D Liquidation Preference. In the even! of any liquidation,
dissolution or winding up of TM Corporation, either voluntary or involuntary. the holders of the
Series D Preferred Stock shall be entitled to receive, prior and in preference to any distribution of
any of the assets of the Corporation to the holders of the Series A Preferred Stock, Series B Preferred
Stock, Series C Preferred Stock or Common Sick, by reason of their ownership d1ereo£ an amount
per share equal to the greater of (i) 310.4034 (as adjusted for stock splits, stock dividends,
reclassification and the like) for each share of Series D Preferred Stock then held by them, plus
declared but unpaid dividends or (ii) such amour per share as would have been payable had each
such shrnre been convened into Common Stock pursuant to Section 4 immediately prior to such
liquidation, dissolution or winding up. If, upcux the occurrence of such event. the assets and funds

I
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thus distnlbuted among the holders of the Series D Preferred Stock shall be insuiiicient to permit the
payment to suchholders of the full aforesaid preiexrentid amounts, then the entire assets and fords of
the C0qJ04'ation legally available for distribution shall bedistributed ratably among the holders of the
Series D Prefer-ed Stock in propanion to the preferential amount each such holder is otherwise
entitled to receive.

(b) Series A Preferred Stock. Series B Preferred Stock and Series C
Preferred Stock Liquidation Preference. After payment has been made to the holders of' Series D
Preferred Stock of the full amounts to which they are entitled pursuant Lo Section 2,(a) above, the
holders of Series A Preferred Stock, Series B Preferred Stock and SeriesC Preferred Stock shell be
entitled to receive, prior ad in preference w any distribution of any of the assets of the Corporation
to the holders of Common Stock, by reason of their ownership thereof, an amount per share equal to
$0.38 (as adjusted for stock splits, stock dividends, reclassification aid the like) for each share of
Series A Preferred Stock, an amount per share equal to $1.2o [as adjusted for stock splits, stock
dividends, reclassification and the like) for each share of Series B Preferred Stock and an amount per
share equal to $4.80 (as adjusted for stock splits, stock dividends, reclassification and the like) for
each share of Series C Preferred Stock then held by them, plus declared but unpaid dividends. If.
upon the occurrence of such event, the assets and funds thus distributed among the holders of the
Sctries A Preferred Stock, Series B Preferred Stock and Series C Preferred Stock shall be insuff° z4.*icnt
to permit the payment to such holders of the full atbresaid preferential amounts, then the entire
assets and funds of the Corporation legally available for distribution shall be distributed ratably
among the holders of the Series A Preferred Stock, Series B Preferred Stock and Series C Preferred
Stock in proportion to the preferential amount each such holder is otherwise entitled to receive.

(c) Remalnmn Assets, Upon tiu: completion of the distributions required
by Sections 2(a) and 2(b) above, if assets remain in the Corporation, such remaining assets shall be
distributed ratably among the holders of the Common Stock in proportion to the number of shares
held by each suchholder. .

(d) Certain Acquisitions,

:
I
I

( i ) Deemed Liquidat ion. For purposes of this Section 2, a
l iquidation, dissolution, or winding up of the Corporation shal l  be deemed to occur i f  the
Corporation shall sell, convey, or, otherwise dispose of all or substantially all of its property or
business or merge with or into or consolidate with any other corporation, limited liability company
or other entity or effect any other transaction or series of relIed transactions in which more than
50% of the voting power of the Corporation is disposed of, provided that this Section 2(d)(i) shall
not apply to a merger effected exclusively for the purpose of changing the domicile of the
Corporation, (ii) an equity financing in which the Corporation is the surviving corporation, or (iii) a
transaction in which the stockholders of the Corporation immediately prior to the transaction own
50% or more of the voting power of the surviving corporation following the transaction.

(ii) Valuation of Consideration. in the event  of  a deemed
liquidation as described in Section2(d)(i) above, if the consideration received by the Corporation is
other than Cash, its value will be deemed its fair market value. Any securities shall be valued as

follows' .

. -3-
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(A)
similar restrictions on ii'ee markctabilily :

Securit ies not subject to investment letter or other

( l ) If traded on a securities exchange, the value
shall be deemed to be the average of the closing pn'ces of the securities on such exchange over the
thirty-day period ending three days prior to the closing of suchtransaction;

(2) If actively traded over-Lhe-counter, the value
shall be deemed to be the average of the closing bidor sale prices (whichever is applicable) over the
thirty-day period cnciing three days prior to the closing of such transaction; and

(3) If there is no active public market, the value
shall be the fair market value thereof, as mutually determined by the Board of Directors of the
Corporation and the holders of at least sixty-six and two-thirds percent (66 2/3%) of the then
outstanding shares of PreferredStock, voting together as a single class on an as-convened basis.

(B) The method of  valuat ion of  secur i t ies subject  to
investment letter or odder restrictions on free marketability (other than restrictions arising solely by
virtue of a stoekholder's status as an affiliate or fanner affiliate) shall be to mice an appropriate
discount from the market value determined as above in Section 2(d)(ii)(A) to reflect the approximate
fair market value thereof, as mutually determined by the Board of Directors of the Corporation and
the holders of at least sixty-six and two-thirds event (66 2/3%) of the then outstanding shares of
Preferred Stock, voting together as a single class on an as-converted basis.

. ( i i i ) Not ice of  Tr i l l i act ion. The Corporation shall give each
holder of record of Preferred Stock written notice of such impending transaction not later than ten
days prior to the stockholders` meeting called to approve such transaction, or ten days prior to etc
closing of such transaction, whichever is earlier, and shall also notify such holders in writing of the
final approval of such transaction. The first of such notices shall describe the material terms and
conditions of the impending transaction and the provisions of this Section 2, and the Corporation
shall thereafter give such holders prompt notice of any material changes. The transaction shall in no
event take place sooner than ten days after the Corporation has given the first notice provided for
herein or sooner than ten days after the Corporation has given notice of any material changes
provided for herein;provided, however, that such periods may be shortened upon the written consent
of the holders of at least sixty-six and two-thirds percent (66 28%) of the then outstanding shares o.l`
Preferred Stock, voting together as a single class on an as-converted basis.

(iv) Meet of Noncompliance. In the event the requirements of
this Section 2(d) are not complied with, the Corporation shall forthwith either cause the closing o f
the transaction to be postponed until such requirements have been complied with, or cancel such
transaction, in which event the rights, preferences and privileges of the holders at the Preferred
Stock slid] revert to and be the same as such rights, preferences and privilegesexisting immediately
prior to the date of the first notice referred to in Section 2(d)(iii) hcreofi

|
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3. Redemption.

(a) Series D Redemption. Shares of Series D Preferred Stock shall be:
redeemed by the Corporation out of funds lawiitlly avatilalble therefor at a price per share equal to the
Sari D Redemption Price (as defined below), within 60 days after receipt by the Ccnporadon at any
time on or after October 28, 2015. from the holders fat least 51% of the then outstanding shares of'
Series D Preferred Stoclé, of written notice requesting redemption of all shares of Series D Preferred
Stock (the date of such payment being referred to as a "Series D Redemption D&te") provided,
however, that redemption shall be available if (and only if) the Corporation's tinatncial statements
prepared in accordance with Generally Accepted Accounting Principles (which tinanciai statements
shall be certified in writing by the Corporation's principal finaneiad Etti car) reflect that the following
conditions exist as of immediately prior to such redemption on the Series D Redemption Date: (i) the
annual gross revenue of the Corporation exceeded $100 million for the most recent fiscal year; and
(ii) the Corporation has no less than $15 million in available cash. On the Series D Redemption
Date, the Corporation shall redeem all of the outstanding shares of Series D Preferred Stock owned
by each holder. If the Corporation does not have sufficient funds legally available to redeem on any
Series D Redemption Date all shares of Series D Preferred Stock and of any other class or series of
stock to be redeemed on such Series D Redemption Date, the Corporation shall redeem a pro rata
portion of each holder's redeemable shares of such stock out of funds legally available thereibr.
based on the respective amounts which would otherwise be payable in respect of the shares to be
redeemed if the legally available funds were sufficient to redeem all such shares, and shall redeem
the remaining shares to have been redeemed as soon as practicable ANa the Corporation has funds
legally available therefor.

For purposes of this Section 3(a), "Series D Redemption Price" shall mean the greater of (i)
316.4034 plus all declared and unpaid dividends payable to the holders of Series D Preferred Stock
and (ii) the fair market value of such share of Series D Preferred Stock, such vaduadon to be
determined by an independent appraisal, exclusive of l iquidity or minority ownership discounts.
performedby an independent third party appraiser mutually agreeable to the holders of'a rnqiority of
the outstandingshares of Series D Preferred Stock and the Board of Directors of theCorporation.

9

P

(b) Series C Redemption. Shares of Series C Preferred Stock shell be
redeemed by the Corporation out of funds lawfully available therefor at a price equal to $4.80 per
share, plus all declared but unpaid dividends thereon (the "Series C Redemption Prior" and together
with the Series D Redemption Price, the "Redemption Price"), within 60 days after receipt by the
Corporation at any time on or after October 28, 2015, from the holders of at least 5l% of the then
outstanding shares of Series C Preferred Stock, of written notice requesting redemption of au shores
of Series C Preferred Stock (the date of such payment being referred to as a "Series C Redeimtition
_L3t_t;" and together with the Series D Redemption Date, the "Redemption Date"} provided, however.
that redemption shall be available if (and only if) the Corporation's financial statements prepared in.
accordance with Generally Accepted Accounting Principles (which financial statements shell be
certified in writing by the Car-poration's principal financial officer) reflect that the following
conditions exist as of immediately prior to such redemption on the Series C Redemption Date: (i) the
annual gross revenue of the Corporation exceeded Zion million for the most recent fiscal year; and
(ii) the Corporation has no less than $I5 million in available cash. On the Series C Redemption
Date, the Corporation shall redeem all of the outstanding shares of Series C Preferred Stock owned

-5-
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by each holder. If the Corporation does not have sufficient funds legally available to redeem on any
Series C Redemption Date all shares of Sari C Prefencd Stuck and of any other c1a5 or series of"
stock to be redeemed on such Series C Redemption Date, the Corporation shall redeem a pro rata
portion of each holder's redeemable sliarres of such stock out of funds legally available therefor,
based on the respective amounts which would othawisc be payable in respect of the shares to be
redeemed if the legally available iimds were sufficient to redeem all such shares, and shall redeem
the remaining shares to have been redeemed as soon as practicable after the Corporation has funds
legally available therefor.

(c) Redemption Notice. Written notice of the mandatory redemption (the
"Redem'otion Notice") SCI be mailed, postage prepaid, to each holder of record of Series C
Preferred Stock or Series D Preferred Stock, as applicable, at its post office address last shown on
the records of the Corporation, or given by electronic communication in- compliance with the
provisions of the Gerund Corporation Law, not less Milan 40 days prior to each Redemption Date.
F.achRedemption Notice shall state :

( i ) the number of shares of Series C Preferred Stock or Series I)
Preferred StOck, as applicable, held by the holder that the Corporation shall redeem on the
Redemption Date specified in the RedemptionNotice;

(ii) the Redemption Date and the Redemption Price;

Gii) the date upon which the holder's n`ght to convert such shares

terminates (as determined in accordance vvilh Section 4(a)); and

(iv)
and at the place designated, his, her or its ceniiicate nr certificates representing the shares of
Series CPreferred Stuck or Series D Prcferned Stock, asapplicable, co be redeemed.

that the holder is to surrender to the Corporation, in the manner

3|

. I f the Corporation receives, on or prior to the 20th day after the date of delivery al' the
Redemption Notice to a holder of SeriesC Preferred Stock or Series D Preferred Stock, as
applicable, written notice from such holder that such holder elects to be excluded from the
redemption provided in this Section 3, then the shares of Series C Preferred Stock or Series D
Preferred Stock, as applicable,registered on the books of the Corporation in the name of such holder
at the time of the Corpora-ation's receipt of such notice shall thereafterbe "Excluded Shares."

I
i
I

(d) Surrender of Cert if icates: Pigment. On or before the applicable
Redemption Date, each holder of shares of Series C Preferred Stock or Series D Preferred Stock, as
applicable. to be redeemed on such Redemption Dale (other than Excluded Shares), unless such
holder has exercised his, her or its right to convert such shares as provided in Section 4 hereoil shall
surrender the cediftcate or certificates representing such sltaures to the Corporation, in the manner
and at the place designated in the Redemption Notice, and thereupon the Redemption Price for such
shares shall -be payable w the order of the person whose name appears on such certificate or
certificates as the owner thereorj and each surrendered cenifieate shall be canceled and retired. In
the event less than all of the shares of Series C Preferred Stock or Series D Preferred Stock, as
applicable, represented by a certificate are redeemed, a new certificate representing the unredeemedI

I
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shares of Series C Preferred Stock or Mies D Preferred Stock, as applicable, shall promptly be
issued to such holder. .

(c) Rights Subsequent to Redemption. If the Redemption Notice shall
have been duly given, and if on the applicable Redemption Date the Redemption Price payable upon
redemption of the shares of Series C Preferred Stock or Series D Preferred Stock, as applicable, to be
redeemed on such Redemption Date is paid or tendered for payment or deposited with an
independent payment agent so as to be available therefor, then notwithstanding that the certificates
evidencing any of the shares of Series C Preferred Stock or Series D Preferred Stock, as applicable,
so called for redemption shall not have been surrendered, dividends with respect to such shares of
Preferred Stock shall cease to acme alter such Redemption Date and all rights with respect to such
shares shall forthwith alter the Redemption Date terminate, except only the right of the holders to
receive the Redemption Price without interest upon surrender of their certificate or certiticatcs
therefor.

(D Redeemed or Otherwise Acquired Shares. Any shares of Preferred
Stock which are redeemed or otherwise acquired by the Corporation or any of its subsidiaries shall
be automatically and immediately canceled and shall not be reissued, sold or transferred. Neither the
Corporation nor any omits subsidiaries may exercise any voting or other rights granted to the holders
of Series C Preferred Stock or Series D Preferred Stock, as applicable, folloMng redemption.

4. Conversion. The holders of the Prefeaned Sick shall have conversion rights
as lbllaws (the "Conversion Ri.¢zhts"):

(H) Rishi tn Convert.

(5) Subject to Section 4(c), each share of Series D Preferred Stock
small be convertible, at the option of the holder thereof; at any time amer the date of issuance of such
share, at the office of the Corporation or any transfer agent for such stock, into such number of fully
pad and no assessable shares of Common Stock as is determined by dividing 5I040M by the
Conversion Price (as defined below) applicable to such share, ddenrmined as hereafter provided, in
ciTe¢l on the date the ceriiticate is surrendered for conversion. The initial Conversion Price per
share of Series D Preferred Stock shall be $lCL4034. Such initial Conversion Price shall be subject
to adjustment as set forth in Section4(d).

I
I

( i i ) Subject Bo Section 4(c), each share of Series C Preferred Stock
shall be convertible, at the option of the holder tlteweotl at any time otter the date of issuance of such
share, at the oflioe of the Corporation or any transfer agent for stxzh stock, into such number of fully
paid and no assessable shares of Common Stock aS is detentfmed by dividing $4.88 by the
Conversion Price applicable to such share, deternnincd as hereinafter provided, in effect on the date
the certificate is sumendeted for conversion. The initial Conversion Price per share of Series C
Preferred Stockshall be $4.80. Such initial Conversion Price shall be subject to adjustment as set
forth 'm Section 4(d).

(iii) Subject to Section 4(c), each share of Series B Preferred Stock
shall be convertible, at the option of the holder thereof, at any time tier the dale of issuance of such

I
i
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share, at the office of the Corporation or any transfer agent for such stock, into such number of iixlly
paid and no assessable shares of Common Stock as is determined by dividing $1.20 by the
Conversion Price applicable to such share. determined as hereinafter provided, ineiTect on the dau:
the certificate is surrendered for conversion. The initial Conversion Price per share of Series B
Preferred Stock shall be $1.20. Such irultial Conversion Price shall be subject to adjustment as set
forth in Section4(d}. .

( iv) Subject to Section 4(c), each share of Series A Preferred Stock
shdl be convertible, at the option of the holder thereof, at any time after the date of issuance of such
share, at the office of the Corporation or any transfer agent for such stock, into such number of' illy
paid and ro assessable shares of Common Stock as is determined by dividing $0.38 by the
Conversion Price applicable to such share, determined as hereinaiier provided, in effect on the date
the oertiiicale is surrendered for conversion. The initial Conversion Price per share of Series A
Preferred Stock shall be $0.38. Such initial Conversion Price shall be subject Io adjustment as set
forth in Section 4(d).

(v) "Conversion Price" shall mean, as of the date of the filing of
this Fifth Amended and Restated Certificate of Incorporation, $0.38 per share for the Series A
Preferred Stock, SL20 per Shane for the Safes B Preferred Stock, $4.80 per share for the Sades C
Preferred Stock and $l0.4034 per share for the Series D Preferred Stock, in each case, subject to
adjusunent as set forth in Section 4(d).

(b) Automatic Conversion.
I

I

I
I

( i ) Automatic Conversion of Series D Preferred Stock. Each
share of Series D Preferred Stock shall automatically be converted into shares of Common Stock at
the Conversion Price at the time in effect for such share immediately upon the earlier of (i) except as
provided below in Section 4(c). the Corpora-ation's sale of its Common Stock in a firm commitment
underwritten public offering pursuant to a registration statement under the Securities Act of 1933, as
amended (the "Securities Act"), in which (A)the pre-public offering marker capitdizarion of' the
Corporation is Ar least $250,000,000 (as determined by multiplying all capital stock of the
Corporation on a fully diluted basis prior to the public offering by the price per share at which the
shares are sold to the public in the public offering) and (B) which results in aggregate cash proeceds
to the Corporation of not less than $501000,000 (net of underwriting discounts and commissions) or
(ii) the date s'peci&ed by written consent or agreement of the holders of a majority of the then
outstanding shares of Series D Preferred Stock.

( i i ) Automatic Conversion of Series A Preferred Stock. Series
B Preferred Stock and Series C Preferred Stock. Each share of Series A Preferred Stock, Series B
Preferred Stock and Series C Preferred Stock shall automatically be convened into shares at'
Common Stock at the Conversion Price at the time in effect for such share immediately upon the
earlier of (i) except as provided below in Section 4(c), the Corporation's sale of its Common Stock
in a rum commitment underwritten public offering pursuant to a registration statement under the
Securities Act, in which (A) the pre-public offering market capitalization of the Corporation is at
least $250,000,000 (as determined by multiplying all capital stock of the Corporation on a filly
diluted basis prior to the public offering by the price per share at which the shares are sold to the

1 _g _
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public in the public offering) and (B) which results in aggregate cash proceeds to the Corporation of
not less than $58,000,000 (rel  of rmderwriting discounts and commissions) or (ii) the date specified
by written consent or agreement of the holders of a majority of the then outstanding shares Rf Series
A Preferred Stock, Series B Preferred Stock and Series C Preferred Stock, voting together as a single
class on an as-convertedbasis.

(c) Mechanics of ffonfversion. Before any holder oflPreferred Stock shall
be entitled to convert the same into shares of Common Stock, he shall surrender the cerlilicate or
certificates therefor, duly endorsed, at the office of the Corporation or of any transfer age for such
series of Preferred Sroctt, and shall give written notice to the Corporation at its principal corporate
office, of the election to convert the same and shall state therein the name or names in which the
certificate or certificates for shares of Common Stocrk are to be issued. The Corporation shall, as
soon as practicable thereafter, issue and deliver at such ofiiee to such holder of Preferred Stock, or to
the nominee or nominees of such holder, a certificate or certificates for the number of shares of
Common Stock to which such holder shall be entitled as aforesaid. Such conversion shall be
deemed to have been made immediately prior to the close of business on the date of such surrender
of' the shares of such series of Preferred Stock to be converted, and the person or persons entitled to
receive the shares of Common Stock issuable upon such conversion shall be treated for all purposes
as the record holder or holders of such shares of Common Stock as of such date. If the conversion is
in connection with an underwritten offering of securities registered pursuant to the Securities Act.
the conversion may, at the option of any holder tendering such Preferred Stock for conversion, be
conditioned upon the closing with the underwriters of the sale of securities pursuant to such offering,

in which event the person(s) entitled to receive Common Stock upon conversion of such Preferred
Stock shall not be deemed to have converted such Preferred Stock until immediately prior to the
closing of such sale of securities.

I

(d) Conversion lyrics Adiustmen§§_ of Preferred Stock for Certain
Dilutive Issuances, Splits and Combinations. The Conversion Price of the Preferred Stock shall
be subjerx to adjustment from time to time as follows'

( i ) Issuance of Additional Stoic below purchase Price.  I f  the
Corporation shall issue, after the date of the filing of this Fifth Amended and ReStated Certificate of
Incorporation (the "Purchase Date" with respect to such series), any Additional Stock (as defined
below) without etlnsideration or for a consideration per share less than the Conversion Price for such
series in elect immediately prior to the issuance of such Additional Stock, the Conversion Price for
swhseriw in effect immediately prior to each such issuance shall automatically be adjusted as ser
Forth in this Sedition 4(d)(i), unless otherwise provided in this Section 4(d)(i}.

i
u

I

(A) Adjustment  Formula. Whenever the Conversion
Price is adjusted pursuant to this Section (4)(d)(i), the new Conversion Price shall be determined by
multiplying the Conversion Price then 'm effect by a traction, (x) the numerator of which shall be the
number of shares of Outstanding Common {as defined below) plus the number of shares of Common
'Stock that the aggregate consideration received by the Corporation for the total number of shares of
Additional Stock so issued (or deemed to be issued) would purchase at such Conversion Price; and
(y) the denominator of which shall be the number of shares of Outstanding Common plus the
number al' shares of Additional Stock so issued (or deemed lo be issued). As used herein, the term

I
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"Outstanding Common" shall mean: all shares of Common Stocik outstanding immediately prior lo
any such issuance of Additional Stock (treating for this purpose as outstanding (1) all shares of
Common Stock issuable upon exercise of any options to purchase or fights to subscribe for Common
Stock outstanding immediately prior to such issuance, (2) all shares of Common Stock issuable upon
conversion or exercise of any securities (including, without limitation, evidences of indebtedness) by
thdr terms convertible into or exchangeable for Common Stock outstanding immediately prior to
such issuance and (3) all shares of Common Stock issuable upon conversion or exercise of any
convertible or exchangeable securities issuable upon conversion ac exercise of any options to
purchase or rights to subscribe for such convertible or exchangeable securities outstanding
immediately prior to such issuance).

. For purposes of
this Section 4(d)(i), "Additional Stock" shall mean any shares of Common Stock issued (or deemed
lo have been issued pursuant to Section 4(dXi)(E)) by the Corporation after the Purchase Date other
than:

(B) Definition of "Adtlltinnsl Study"

(1) Common Stock issued pursuant lo a transaction
described in Section4(d){ii) hereof;

. . (2) Shares of Common Stock issuable or issued to
employees, consultants or directors of the Corporation directly or pursuant lo a stock option plan or
restricted stock plan approved by the Board of Directors of the Corporation;

I
l
i

I

I
I
I

I

I

(3) Shares of Common Stock or Preferred Stock
issuable upon exercise of options. warrants, notes or other rights lo acquire securities of the
Corporation outstanding as of the date of this Fifth Amended and Restated Certificate al'
incorporation; . `

F
Ii

. (4) Shares of Ccunusnnon Stock issuable or issued to
Financial institutions, lessors or other lenders in connection wltlh commercial credit arrangements,
equipment financings, bridge iinaneings, commercial property lease transactions. or similar
transactions, the terms of whichhavebeen approved by the Board of Directors;

(5) Up .to 2,403,051 shares of Common Stock (as

adjusted for stock splits, stock dividends, reclassification and the like) issuable or issued 'm strategic

parlnerwship transactionsor other transactions the terms of which havebeen approved by the Board Rf

Directors,

E

:

(6)
upon conversion of the Preferred Stock; and

Shares of Common Stock issued or issuable

1

. (7) Shares of Common Stock issued or issuable in a
public offering prior La or in connection with which all outstanding shares of Preferred Stock will be
convened to CommonStuck.

I

i

(C) No Fractional Adjustments. No adjustment of the
Conversion Price for the Preferred Stock shall be made in an amount less than one cent per share.

-10-
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provided thrash any adjusatrnents whichare not required to be made by reason of this sentence shall be
carried forward and shall be either taken into account in any subsequent adjustment made prior to
three years from the dame of the event giving rise to the adjustment beingcarried forward, or shall be
made at the end of three years from the date of the event giving rise to the adjustment being carried
forward.

i
I

1

I

(D) Determination of Consideration. In the case of the
issuance of Common Stock for cash, the consideration shed! be deemed to be the amount of cash paid
therefor before deducting any reasonable discounts, commissions or other expenses allowed, paid or
incurred by the Corporation for any underwriting or othetrwisc in connection with the issuance and
sale thereof, In the case of the issuance of the Common Stock for a consideration in whole or in pan
other than cash, the consideration other than cash shall be deemed to be the fair value thereof
(exclusive of liquidity or minority discounts in the case of securities) as determined in good faith by
the Board of Directors irrespective of any accounting txcatlttent.

(E) Deemed Issuances of Common Stock. In the case of
the issuant (whether before, on or airer the Purchase Date) of options to purchase or rights to
subscribe for Common Stock, securities (including, without limitation, evidences of indebtedness)
by their terms convertible into or exchangeable for Common Stock or options no purchase or rights
to subscribe for such convertible or exchangeable securities, the following provisions shall apply for
all purposes of this Section 4(d)(i):

I

. (1) The aggregate maximum number nt` shares of
Common Stock deliverable upon exercise (assuming the satisfaction of any conditions to
exercisability, including without limitation, the passage of time, but without taking into account
potential antidiiution adjuaments) of such options to purchase or rights to subscribe for Common
Stock than be deemed to have been issued at the time such options or rights were issued and for a
consideration equal to the consideration (determined in the manner provided in Section 4(d)(i)(D)),
if any, received by the Corporation upon the issuance of such options or rights plus the minimum
exercise price provided in such options or rights (without taking into account potential amidilution
adjustments) for the Common Stock coveined thereby.

I

I

I

1

(2) The aggregate maximum number of shares of
Common Stock deliverable upon conversion of or in exchange (assuming the satisfaction of any
conditions to convertibility or exchangeability, including, without limitation, the passage of time, but
m`thot1t taking into account potential antidilution adjustments) for any such convertible or
exclmngeable securities or upon the atercise of options to purchase or rights to subscribe for such
convertible or ea changeable securities and subsequent conversion or exchange thereof shall be
deemed lo have been issued at the time such securities were issued or such options or rights were
issued and for a consideration equal to the consideration, if any, received by the Corporation for any
such securities and related options or rights (excluding any cash received on account of accrued
interest or accrued dividends), plus the minimum additional consideration, if any, to be received by
the Corporation (without taking into account potential antidiluxion adjustments) upon the conversion
or exchange of such securities or the exercise of any related options or rights (the consideration in
each case to be determined in the manna provided in Section 4(d}(i)(D)).

j
|
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(3) in the event of any change in the number of
shares of Common Stock deliverable or in the consideration payable to the Corporation upon
exercise of such options or rights Ur upon conversion of or in exchange for such convertible or
exchangeable securities, including, but not limited to, a change resulting from the antidilution
provisions theweofl the Conversion Price of the Preferred Stock, to the extent in any way affected by
or computed using such options, rights or securities, shall be recomputed to retiest such change, but
no further adjustment shall be made for the actual issuance of Common Stock or any payment of
such consideration upon the exercise of any such options at* rights or the conversion or exchange of
such securities.

(4) Upon the expiration of any such options or
rights, the termination of any such rights to convert or exchange or the expiration of any options or
rights related to such convertible or exchangeable securities, the Conversion Price of the Preferred
Stock, to the extent in any way affected by or computed using such options, rights or securities or

.options or rights relate to such securities, shall be recomputed to reflect the issuance of only the
number of shares of Common Stock (and convertible or exchangeable securities which remain in
effect) actually issued upon the exercise of such options or rights, upon the conversion or exchange
of such securities or upon the exercise of the options or rights related to such securities.

(5) The number of shares of Common Stock
deemed issued and the consideration deemed pad therefor pursuant to Sections4»(d)(i)(E)(1) and
4-(d)(i)(E)(2) shall be appropriatelyadjusted to reflect any change, termination or expiration of the
type described in either Section 4(dJ(ixEx3) or 4cd>a>rE>(4>_

(F) No Increased Conversion Price.
other provisions of this Section (4)(d)(i), except to the limited extent provided For in
Sections 4(d)(i)(E)(3) and 4(d)(i)(E)(4), no adjustment of the Conversion Price pursuant to this
Section 4(dXi) shall have the effect of increasing the Conversion Price above the Conversion Price
in effect immediately prior to such adjustment.

Nutwitihstanding any

I

(ii) Stock Solids and Dividends. In the Went the Corporation
should at any time or &om time to time after the Purchase Dale Ex a record date for the effectuation
of a split or subdivision of the omsrltmding shares of Common Stock or the daennination ofholders
of Common Stock entitled to receive a dividend or other distribution payable in additional shares of
Common Stock or other securities or rights convertible into, or entitling the holder thereof to receive
directly or indirectly, additional shares of Common Stock (hereinaher referred to as"Common Stock
Equivalents") without payment of any consideration by such holder for the additional shares .of
Common Stock or the Common Stock Equivdems (including the additional shares of Common
Stock issuable upon conversion or exercise thereof), then, as of such record dale (or the date of such
dividend distribution, split or subdivision if no record date is lived), the Conversion Price of the
Preferred Stock shall be appropriately decreased so that the number of shares of Common Stock
issuable on conversion of each share of such series shall be increased in proportion to such increase
of the aggregate of shares of Common Stock outstanding and those issuable with respect to such
Common Stock Equivalents with the number of shares issuable with respect to Common Stock
Equivalents determined from time to time in the manner provided for deemed issuances in
Section 4(d)(i){E). .i

I

j
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(iii) Reverse Stud Splits, If the number of shares of Common

Stock outstanding at any time after the Purchalse Date is decreased by a combination of the

outstanding shares of Common Stock, then, following the record date of such combination, the

Conversion Price for the Preferred Stock shall be appropriately increased so that the number of

shares of Common Stock issuable on conversion of each share of such series shall be decreased in

proportion to such decrease in outslarldilng shares.

Other Di8tributilms. In the event the Corporation shall declare a
distribution payable m securities of other persons," evidences of indebtedness issued by the
Corporation or other persons, assets (excluding cash dividends) or options or rights not reformed to in
Section 4(d)(ii), then, in each such case for the purpose of this Section 4(e), the holders of Preferred
Stock shall be entitled to a proportionate share of any such distribution as though they were the
holders of the number of shares of Common Stock of the Corporation into which their shares of
Preferred Stock are convertible as of the record date fixed for the determination of the holders of
Common Stock of the Corporation entitled to receive such distribution.

Ge)

r e(f) Recanltal' son, If at any time or from time to time there shall be a
recapitalization of the Common Stock (other than a subdivision, combination or merger or sale of
assets transaction provided for elsewhere in this Section 4 or Section 2) provision shall be made so
that the holders of the Preferred Stock Wall thereafter be entitled to receive upon conversion of such
Preferred Stock the number of shares of stock or other securities or property of the Corporation or
otherVvise, to which a holder of CommoN Stock deliverable upon conversion would have been
entitled on such recapitalization. In any such case, appropriate adjustment shall be made in the
application of the provisions of this Section 4 with respect to the rights of the holders of such
Preferred Stock after the recapitnliration to the end that the provisions of this Section 4 (including
adjustment of the Conversion Price then in effect and the number of shares purchasable upon
conversion of such Prelierred Stock) shall be applicable aha that event and be as nearly equivalent
as practicable.

I

I
I

F

(g) No Impairment. The Corporation M11 not, by amendment of this
Fifth Amended and Restated Certificate of Incorporation or through any reorganization,
recapitalization, transfer of assets, consolidation, merger. dissolution, issue or sale of securities or
any other voluntary action, avoid or seek to avoid the observance or performance of any of the terms
to be observed or performed hereunder by the Corporation, but will at all times in good faith assist in
the ctktrying out of dl the provisions of this Section 4 and in the taking of all such action as may be
necessary or appropriate in order to protect the Conversion Rights of the holders of Preferred Stock
against innqnairment. This provision will not restrict the Corpoz-ation's right to amend this Fifth
Amended and Restated Certificate of Incorporation with the requisite stockholder consent and in
compliance with applicable law.

(h) No Fractional Shares and Certificate l to Adiustments.
I
I

(i) No fractional shares dial] be issued upon the conversion of any

share or shares of the Preferred Stock, and the number cf shares of Common Stock to be issued shall

be rounded down to the nearest whole share. The number of shares issuable upon such conversion

shall be determined on the basis of the total number of shares of Preferred Stock the holder is at the

-13.
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time converting into Common Stock and the number of shares of C0111rnnn Stock issuable upon such

aggregate conversion. .

(ii) Upon the oocumence ofesch adjustment or ready ustmcm of' the
Conversion Price of Preferred Stock pursuant to this Section 4, the Corporation, at its expense, shall
promptly compute such adj vestment or readjustment in accordance with the terms hereof and prepare
and Finnish to each holder of such Preferred Stock a certificate setting forth such adjustment or
readjwtmwt and showing in detail the facts upon which such adjustment or readjustment is based.

be furnished to such holder a like eadficate setting forth (A) such adjustment and

number of shares of Common Stock and the amount, if any, of other property which at the time
would be received upon the conversion of a share of the Preferred Stock. . .

The Corporation shall upon the written request at any time of any holder of Preferred Stock, furnish
or cause to
readjustment (B) the Conversion Price for the Preferred Stock at the time in effect, and (C) the

(i) Not ices of  Record Date. In  the event  o f  any tak ing by the
Corporation of a record of the holders of any class of securities for the purpose of detemiining the
holders thereof who are entitled to receive any dividend (other than a cash dividend) or other
distribution, any right to subscribe for, purchase or otherwise acquire any shares of stock of any class
or any other securities or property, or to receive any other right, the Corporation shall mail to each
holder of Preferred Stock, at least ten days prior to the date specified therein, a notice specifying the
date 'on which any such record is to be taken for the purpose of such dividend, distribution or right.
and the amount and character of such dividend, distribution or right.

!
x

1.

!
i

. (i) Reservation of Stock lssuahle Umm Conversion, The Corporation
shell at all times reserve and keep available out of its authorized be unissued share of Common
Stock, solely for the purpose of effecting the conversion of the shares of the Preferred Stock, such
number of its shares of Common Stock as shall firm time Io time be sufficient to effect the
conversion of all outstanding shares of such series of Preferred Stock; and if at any time the number
al' authorized but unissued shares of Common Stock shall not be sufficient to ciTect the conversion
of all then outstanding shares of such series of Preferred Stock, in addition to such other remedies as
shall be available to the holder of such Preferred Stock, the Corporation will take such corporate
action as may, in the opinion of its counsel. be necessary to increase its authorized but unissued
shares of Common Stock Lo such number of shares as shall be sufficient br such purposes,
including, without limitation, engaging in best efforts to obtain the requisite stockholder approval al'
any necessary amendment to this Fifth Amended and Restated Certificate of Incorporation . I

(k) Waiver of Adiustment of ConverSion Price. Notwithstanding
anything herein to the contrary, any downward adjustment of the Conversion Price of any series o f
Preferred Stock may be waived, either prospectively or retroactively and either generally or in a
particular instance, with the prior written consent of the holders of at least a majority of the then
outstanding shares of such series. Any such waiver shall bind all future holders of shares of such
series at"Preterrcd Stock.

(I) Notices. Any notice required by the provisions of this Section4 to be
given to the holders of shares of Preferred Stock shall be deemed given if deposited in do United

-|4-
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States mail, postage prepaid, and addressed to each holder at' record at his address appearing on the

books of the Corporation.

5. Voting Rights.

(a) Except as otherwise expressly provided herein or by law, the holder of
each share of Preferred Stock shall have the right to one vote for each share of Common Stock into
which such Preferred Stock could then be converted, and with respect to such Vote, such holder shall
have full voting rights and powers equal to the voting rights and powers of the holders of Common
Stock, and shall be entitled, notwithstanding any provision hereotl to notice of any stockholders"
M¢¢¥1H2 in accordance with the bylaws of the Corporation, and shall be entitled to vote, together
with holders of Common Stock, with respect to any question upon which holders of Common Stock
have the right to vote. Fractional votes shall not, however, be permitted and any fractional voting
rights available on an as-converted basis (after aggregating all shares into which shares of Preferred
Stock held by each boldercould be converted) shall be rounded to the nearest whole number (with
one-half being rounded upward). Except as otherwise expressly provided herein or as required by
law, the holders of Preferrcd Stock and the holders of Common Stock shall vote together and not as
separate classes.

I

I

(b) The Board of Directors shall consist of nine members by vote as
describe in this paragraph. So long as at least 3,070,008 shares of the Series A Preferred Stock
remain issued and outstanding (as adj used for stock splits, stock dividends, reclassification and the
like), the holders of the Series A Preferred Stock, voting as a separate class, shall be entitled to elect
up to two members of the Board of Directors (the "Series A Preferred Directors") at each meeting or
pursuant to each consent of the Corporatiorfs stockholders for the election of dircctorsend to
remove from office such director(s) and to fill any vacancy caused by the resignation, death or
removal of such director. Sc long as at least 1,277,502 shares of the Series B Preferred Stock remain
issued and outstanding (as adjusted for stock splits, stock dividends, reclassification and the like),
the holders of the Series B Prefcned Stock, voting as a separate class, shall be entitled to elect up to
one member of the Board of Dircmors (the "Series B Preferred Director") at each meeting or
pursuant to each consent of the Corporation's stockholders for the election of directors and to
remove from office such director(s) and to fill any vacancy caused by the resignation, death or
removal of such director. So long as at least 2,229,871 shares of the Series C Preferred Stock remain
issued and outstanding (as adjusted for stock splits, stock dividends, reclassification and the like),
the holders of the Series C Preferred Stock, voting as a separate class, shall be entitled to elect up to
two members of the Board of Directors (the "Series C Preferred Directors") at each meeting or
pursuant to each consent of the Corporation's stockholders for the election of directors and to
remove from office such director(s) and to fill any vacancy caused by the resignation. death or
removal of such director. So long as at least 1,474,099 shares of the Series D Preferred Stock
remain issued and outstanding (as adjusted for stock splits, stock dividends, reclassification and the
like) (the "Series D Share Limitation"), the holders of the Series D Preferred Stock, voting as a
separate class, shall be entitled to elect up to one member of the Board of Directors (the "Sari D
Preferred Directer") at each meeting or pursuant to each consent of the Corporation's stockholders
for the election of directors and to remove from office such directon(s) and to till any vacancy caused
by the resignation, death or removal of such director (provided, however, that the Series D Share
Limitation shall not apply during any period of time in which the Corporation is then in default of its

I
I
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obligation to redeem the full number of shares of Series D Preferred Stock required to be redeemed
pursuant to the terms of Section 3 hereof). The holders of the Common Stuck, voting as a separate
class, shall be entitled to elect two members of the Board of Directors at each meeting or pursuant lo
each consent of the Co1~por"ation's stockholders for the election o f directors and to remove from
office such director(s) and to fill any vacancy caused by the resignation, death or removal of such
director. The holders of the Common Stock and Preferred Stock, voting together as a single class in
an as-converted basis, shall be entitled to elect one member of the Board of Directors at each
meeting or pursuant to each consent of the Corporation's stockholders for the election of directors
and to remove from office such director and to till any vacancy caused by the resignation, death or
removal of such director. If at any time the issued and outstanding shares of a series of Preferred
Stock, considered separately as a class, falls below the threshold specified for such series in this
Section 5(b), then a majority of the remaining issued and outstanding Preferred Stock, voting
together as a single class on an as-converted basis, shall be entitled to elect the members of the
Board of Directors otherwise designated for such series in this section S(b), unless the remaining
issued and outstanding shares of Preferred Stock considered together as a single class amount to
fewer than 8,051,480 shares in the aggregate (as adjusted for stock splits, stock dividends.
reclassification and the like), in which case a majority of the remaining issued and outstanding
Preferred stock and Common Stock, voting together as a single class on an as-convened basis, shall
be entitled to erect the members of the Board of Directors otherwise designated for such series in this
Section 5(b),

6. Prgtgctive Provisions. So long as at least 5,500,000 shares of Preferred
Stock remain issued and outstanding (as adjusted for stock splits, stock dividends, reclassification
and the like), the Corporation shall not witl'lout first obtaining the approval (by vote or written
consent, as provided by law) of the holders of at least sixty-six and two~thirds percent (66 2/3%`} of
the then outstanding shares of Preferred Stock, voting together as a single class on an as-convened
basis:

la) effect a transaction described in Section 2(d)(i) above;

(b) alter or change the rights, preferences or privileges of the shares of any
series of Preferred Stock so as to affect adversely the shares of such series, including without
limitation, by amendment, modification or repeal of any provision of this Filth Amended and
Rataced Ceftifcate of Incorporation or the Bylaws of the Corporation or by merger, consolidation,
reclassification or otherwise;

(c) increase or decreelse (other than by redemption or conversion) the total
number of authorizedshasels ofPreferred Stock,

l (d) authorize or issue, or obligate itself to issue, My other equity security,
including any other security euntwertible into or exercisable for any equity security, having a
preference over, nr beitug on a parity wilhi the Preferred Stock with respect m voting, redemption,
dividends, conversion. anti-¢Iilutiou rights, registration rights or upon liquidation;

I
I

(c) redeem. purchase or otherwise acquire (or pay into or set funds aside
for a sinking fund for such purpose) any share or shares of Preferred Stock or Common Stock other
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than in accordance with Section 3 hereof;provided,however that this restriction shall not apply to

the repurchase of shares of Common Stock from employees, officers, dire¢tors, consultants or other
persons performing services For the Corporation or any subsidiary pursuant to agreements under

which the Corporation has the option to repurchase such shares at no greater than cost upon the

occurrence of oenain events, such as the termination of employrnenft, or through the exercise of any

right of first refusal;

(1)
Board of Directors;

increase or decrease the MM number of authorized members of the

|
I

fs) dismiss, suspend, replace or demote the Corporation's Chief Executive
Officer or Chief Opiating Officer; '

01) declare or pay any dividend onCommon Stock; or

(i) amend this Seaton 6.

7. States of Converted Stock. In the event any shares of Preferred Stock shall
be convened pursuant to Section 4 hereof, the shams so convened shall be cancelled and shall not be
issuable by the Cruporadon. This Fi&h Amended and Restarted Certificate of Incorporation of me
Corporation small be appropriately amended to effect the corresponding reduction in the
Corporation's amzthoriznedcapital stock.

(C) Common Stack.

1. Dividend Rights. Subject to the prior rights of holders of all classes of stock
at the time outstatndiug havingprior rights as to dividends, theholders of the Common Stock shall be

entitled to receive, when and as declared by the Board of Directors, Gut of any assets of the
Corporation legally available therefor, such dividends as may be declared from time to time by the
Board of Directors.

2. Litlllidltinn Rights. Upon the liquidation, dissolution or winkling up of the
Corporation, the asses of the Corporation shall be distributed as provided in Se4:tion 2 of
Article 1v(B).

3. Rcdemntion. The Common Stock is not redeemable.

E

4. Vntiuz Rlahts. The holder of each share of Common Stock shall have the
right to one vote, and shall be entitled to notice of any stockholders' meeting in accordance with the
Bylaws of the Corporation, and shall be entitled to vote upon such gamers and in such mama as
may be provided by law.

ARTICLE v

The Board of Directors of the Corporation is expressly authorized to make, alter or repeal
Bylaws of the Computation.

I

I
I
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ARTICLE VI

Elections of directors need not be by written Mint unless otherwise provided in the Bylaws
of the Corporation.

I ARTICLE Val

(A) To the fullest extent permitted by the Delaware General Ccrperation Law, as the
same exists or as may chevalier be amended, a director o f the Corporation shall not be personally
liable to the Corporationor its stockholders for monetary damages for breach of fiduciary duty as a
director.

(B) The Corporation shall indemnify to the fullest extent permitted by law any person
made or threatened to be made a party to an action or proceeding, whether criminal, civil,
administrative or investigative, by reason of the fact that he, his testator or intestate is or was a
director or oftieer of the Corporation or any predecessor of the Corpoaration, or serves or served at
any other enterprise as a director or officer at the request of the Corporation or any predecessor to
the Corporation.

(C) Neither any amendment nom: repeal of this Article VII, nor the adoption of any
provision of the Corporation's Certificate of Incorporation inconsistent with this Article VU, shall
eliminate or reduce the effect of this Article VII in respect of any matter occurring, or any action or
proceeding accruing or arising or that, but for this Article VII. would accrue or arise, prior to such
amendment,reipcal or adoption of an inconsistentprovision.

ARTICLE am

The Corporation renounces any interest or expectancy of the Corporation in, or in being
offered an opportu:u'ty to participate in, any Excluded Opportunity. An "Ezggluded 0pv0rwni1v" is
any matter, transaction or interest that is presented to, or acquired, created or developed by, or which
otherwise comes into the possession of (i) the Series D Preferred Director or (ii) First Solar, Inc. or
any affil iate, partner, member, director, stockholder, employee. or agent of First Solar, Inc.
(collectively, "Covered Pc13om"), unless such matter, transaction or interest is presented to, or
acquired, created or developed Hy, or otherwise comes into the possession of, a Covered Person
expressly and solely 'm such Covered Person's capacity as a director of the Corporation..

I
I
I

|
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The foregoing Fifth Amended and Restated Certificate of Incorporation has been duly
adopted by thiscol-po1ation's Board of Directorsand slockholdas is accordancewith the applicable
provisions at Sections 223. 242 and 245 of the General Corporation Law of the Stale of Delaware.

Executed at Foster City, California, on October 28, 2008.

Rf umdon Rive
Lyndon Rive, Chief Executive Officer 8:
President

I
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Attached is the Staff Report for The Solar Alliance application for a Declaratory Order
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The Staff Report on the Solar Alliance's application for a declaratory order that providers
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Staff Report on Solar Alliance Application for Declaratory Order
Docket No. E-020633A-08-0513
Page 1

INTRODUCTION

Background

On October 3, 2008, the Solar Alliance ("Solar Alliance") filed with the Arizona
Corporation Commission ("Commission") an application ("Application") for a declaratory order
that providers of' certain solar service agreements ("SSAs") would not be public service
corporations. A Procedural Order was issued on January 12, 2009, that directed Commission
Staff to file a Staff Report on the Application on or before March 6, 2009. The Procedural Order
does not set a hearing date, but directs Staff to indicate in the Staff Report whether Staff believes
there are disputed issues of fact at the time the Staff Report is filed. The Procedural Order
further directs Staff to make a recommendation to the Commission regarding the need for a
hearing.

The Application describes the Solar Alliance as an alliance of solar manufacturers,
integrators and Financiers dedicated to accelerating the development of photovoltaic energy in
the United States. In response to a data request, the Solar Alliance indicated that die members of
the Solar Alliance (in the context of the instant application) are American Solar Electric, Applied
Materials; Borrego Solar; BP Solar; Conergy; Dow-Coming, Energy Innovations; Evergreen
Solar, First Solar; Iberdrola Renewables; Kyocera, Mainstream Energy, Mitsubishi Electric,
MMA Renewable Ventures, Oerlikon Solar, Sanyo; Schott Solar, Sharp Solar; Solar City;
Solaria, Solar Power Partners; SolarWorld, SPG Solar, SunEdison, SunPower, Sur tech; Tioga
Energy, Trinity Solar, Uni-Solar; and Xantrex. The data response clarifies that the applicant in
aNs docket is the Sola Alliance and not its individual members. Because the applicant in this
matter is an industry organization, as opposed to a service provider, the application does not
contain any information about the articles of incorporation, purposes, or other corporate
authorizations for any of the Solar Alliance's individual members.

The Solar Alliance explains in response to a data request that it is seeking adjudication
for a narrowly deaned business model, rather than an adjudication for its members specifically
or any other entity. The Solar Alliance does not intend to provide services under SSAs.

The business model for which the Solar Alliance seeks a declaratory order involves the
installation of solar photovoltaic equipment at a customer's premises for the generation and
delivery of electricity for the customer's use. According to the Solar Alliance's application, die
SSA provider "flnances, owns, maintains and operates" the solar photovoltaic ("PV") system.l
Either the SSA provider or a third-party lender also receives any tax credits associated with the
equipment. This model allows customers to access solar photovoltaic equipment with much, or
all, of the up-front costs associated with purchase of the equipment bam by someone other than
the customer. In other words, a customer entering into an SSA, as described by the Application,
would typically not pay the up-front costs for purchase and installation of the solar photovoltaic
equipment.

1 Application at 7.
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The Solar Alliance seem a declaratory order only for SSAs that install solar photovoltaic
systems. The Solar Alliance does not seek a declaratory order for SSAs that install any other sort
of generation, whether it be a renewable energy type, such as solar thermal, or conventional
generation, such as natural gas-fired generation.

The Application suggests that there is uncertainty as to whether providers of SSAs are
subject to regulation by the Commission as public service corporations, and further suggests that
this uncertainty will hamper the growth of distributed solar power in Arizona. The Solar
Alliance explains that for this reason it is seeking a declaratory order that providers of SSAs that
conform to certain criteria are not public service corporations, and are not subject to the
Commission's regulation. The application, however, does not specifically address how or to
what degree the growth of distributed solar power has been hampered.

The Application appears to be more like a legal brief than factual testimony. The section
entitled "Facts Upon Which the Application is Based" on pages six through eight is a list of the
twelve characteristics that the Solar Alliance proposes as facts in support of the requested
declaration. The Application then offers legal arguments that providers of SSAs with those
characteristics are not public service corporations and are therefore not subject to regulation by
the Commission.

This Staff report provides Staffs analysis of the factual aspects of the Application. It is
limited to a discussion of the factual aspects of the proposal. The report does not respond to the
Application with comment on the legal merits of the arguments contained in the Application and
does not offer legal conclusions. Staff believes that the ultimate issue at question in the
application calls for a legal conclusion, and we anticipate that the legal arguments will be
analyzed and addressed by the parties in the briefing process. The purpose of this report is to lay
a factual background for that legal analysis.

Summary of the Renewable Energy Standard and Taryn'

3

The Commission adopted the Renewable Energy Standard and Tariff ("REST") Rules on
November 14, 2006, in Decision No. 69127. The REST Rules require load-serving entities to
derive a portion of the retail energy they sell from renewable technologies, defined as "Eligible
Renewable Energy Resources" (A.A.C. R14-2-1802). A.A.C. R14-2-1802 defines Renewable
Energy Resources as energy resources that are replaced rapidly by a natural, ongoing process and
that is not nuclear or fossil fuel. Eligible Renewable Energy Resources include solar generation
from eidier photovoltaic or solar thermal devices, among other things. The portfolio percentage
requirement increases annually. The requirement was 1.25 percent initially in 2006, 1.5 percent
in 2007, 1.75 percent in 2008, and wil l  be 2 percent in 2009. The requirement rises
incrementally until reaching 15 percent for all years following 2024.

The REST Rules require the increased use of energy derived from renewable resources.
This increased use of renewable energy offsets energy that would otherwise be generated from
nuclear or fossil fuels. There are many advantages associated with the use of renewable
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resources rather than conventional nuclear or fossil fuel generation. Generally, these advantages
include reduced reliance on foreign-sourced fuels, displacing generation that relies on finite fuel
resources, and environmental considerations.

The REST Rules include energy generated from solar photovoltaic generation as an
eligible source from which to meet the requirements. More particularly, the REST Rules include
a Distributed Renewable Energy Requirement. The Distributed Renewable Energy Requirement
is contained in A.A.C. R14-2-1805. The Distributed Renewable Energy Requirement requires
that a portion of the renewable energy requirements contained in the rules be met from certain
approved generation technologies located at a customer's premises that displace conventional
energy resources that would otherwise be used to provide electricity to Arizona customers. The
approved generation technologies include solar photovoltaic generation.

The SSAs contemplated in the Solar Alliance Application would facilitate the increased
use of photovoltaic generation, which in turn would provide an additional means for electric
utilities to meet the Distributed Renewable Energy Requirements. The SSAs proposed by the
Solar Alliance would appear to be consistent with recent Commission policy goals that have
been pursued through the REST Rules. Staff tally supports efforts to make solar facilities more
generally available to the public..

STAFF'S ANALYSIS

Description of Operation of SSAs

The Solar Alliance enumerates the characteristics of SSAs for which it seeks a
declaratory order.2 The characteristics are as follows:

•

•

An SSA provider Finances, installs, owns, maintains and operates a solar PV facility
that is located on a customer's premises and generates electricity using solar power.
The customer provides its premises for the solar facility.
The SSA provider provides a number of services to the customer as part of the single
package, including analysis of the customer's load characteristics, sizing and
placement of the solar facility on the customer's premises, financing of costs of
acquiring the solar facility, monetizing tax credits related to the solar facility, ongoing
maintenance of the solar facility, and electric output of die solar facility.
The customer's charges for all of the seMces under the SSA are computed as a price
per kph for the entire package of services (prices are not broken out by individual
service provided).
The customer charges are computed based on power actually produced by the solar
facility.

2 Application at 7-8.
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•

I
•

•

•

•

•

•

The customer must remain connected to the utility grid and generally continues to
purchase power from the customer's electric utility. Energy produced by the solar
facility reduces the energy provided to the customer by the electric utility.
Facilities operate in parallel with an electric utility's existing transmission and
distribution facilities.
The customer purchases the full output generated by the facility at agreed upon
prices.
Due to practical limitations such as available surface area for facility installation, the
electricity generated on-site typically serves less than the customer's total annual
electrical load.
The SSA provider owns the solar facility drroughout the term of the SSA, but a
customer may have an option of purchasing a facil i ty during the term of the
agreement.
The SSA provider negotiates an individualized price with each customer taking into
account factors such as the cost of the solar facilities, the cost of installation, the
surface area available for an installation, the efficiency of a solar array and its
orientation and tilt, the price paid for electricity from a local utility, and any other
values such as those provided by renewable energy credits.
At die time an SSA is entered the customer's billing rate for the services to be
provided is established for the term of the contract.

Staff inquired of the Solar Alliance whether its proposal envisions a declaratory order
that applies only to SSAs with all twelve of these characteristics, or whether it envisions that the
declaratory order could apply to SSAs with only some of the characteristics. The Solar Alliance
responded that it believes that the vast majority of SSAs would meet all twelve characteristics.
The Solar Alliance characterized its request as "proposing a set of guidelines that, if followed,
would provide a reasonable assurance dirt regulation as a public service corporation could be
avoided if there were to be a challenge to an SSA provider's non-public service corporation
status." The Application provides the list of twelve characteristics that it proposes as a means to
define the SSAs and asks that the Commission specifically declare that entities meeting those
twelve characteristics are not public service corporations.

1\
:

The following is a description of the operation of the contemplated SSAs as described to
Staff by the Solar Alliance through responses to data requests. The description includes
discussion of the physical aspects of the equipment involved, treatment of generation of energy
beyond the SSA customer's own use, safety considerations of the interconnection with the grid,
and the financial aspects of the SSA.

I.
Physical Aspects of the Equipment and TreatMent ofExcess Energy

The equipment that would be installed under a typical SSA includes photovoltaic solar
panels, mounting structures, wiring and conduit, direct current ("DC") to alternating current
("AC") electricity inverters, inverter mounting equipment, and disconnect switches. The
photovoltaic system is connected to an inverter that changes DC electricity into AC electricity
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that can be used on site. The inverter is connected to the service entrance where the energy is
sent to the customer's home or building for use. The customer remains connected to the utility
grid and generally continues to purchase power Hom the utility. The solar facilities operate 'm
parallel with the utility's existing transmission and distribution facilities. That is, the customer
load has separate connections to body energy sources, but is connected in such a way that
electricity l im the grid is used only if  suf f icient electricity ham the solar system is not
available. The inverter makes sure that all solar energy is utilized on site before any energy from
the utility grid is utilized. If the photovoltaic system is producing more energy than is needed by
the customer, die additional energy is fed back into the grid through a bi-directional utility meter.
Further, the inverter in a grid-tied photovoltaic system is designed to shut down immediately if
power from the grid is interrupted. Any customer who attempted to disconnect from the grid
would not be able to utilize energy from the solar system.

The Solar Alliance provided the following general diagram depicting the configuration of
the system under a typical SSA:
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The SSA provider generates electricity through the solar facility and delivers all of the

energy generated to the SSA customer. According to the terms of the SSA, the SSA customer
buys all the output of the solar generating facility. Although it is not shown on the Solar
Alliance's diagram, it is Staff's understanding that a dedicated photovoltaic system kph meter
measures the power generated by die sola facility before it reaches the service entrance or load
center. Any excess energy is sent to the grid, and it is the SSA customer that is credited by the
electric utility for any excess power under a net metering arrangement. The SSA provider, as
described in the Application, would not sell any excess electricity to the incumbent utility.
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An SSA would be unlikely to enable a customer to forego service Hom a traditional
electric utility because, due to the intermittent nature of solar, it is unlikely that the system would
be able to meet the customer's entire load, particularly during times of no sun. Customers would
therefore likely remain connected to incumbent providers.

Safety Considerations

The interconnection of outside generation equipment with a utility's distribution system
can raise safety concerns. Those concerns include the stability of the grid, and the physical
safety of the general public, utility workers, and those living or working at the premises where
the generation is installed. Electric utilities 'm Arizona have Commission-approved tariffs that
establish the terms of service that apply to die utility and ratepayer. These tariffs address a
variety of matters, however, they do not commonly specifically address the interconnection of
generation equipment sited at a customer's premises with the utility's distribution system. Trico
Electric Cooperative's tariff includes a section Mat establishes safety considerations for a
customer's stand-by generation equipment, but~ does not specifically address generation
equipment installed to operate concurrently with utility-supplied energy. Some utility tariffs
require that any customer equipment comply with the National Electric Safety Code. Other
utility tariffs simply state that the customers are responsible for all equipment on their side of the
point of delivery.

Any photovoltaic system that connects to the grid should undergo a thorough utility
inspection before being activated. For example, Arizona Public Service Company's ("APS)
current interconnection practices include the following: the customer must enter into an
interconnection agreement with APS, submit to APS an interconnection application and sample
diagrams, receive preliminary coniinnation based on the plans submitted, obtain all required
permits, and schedule an interconnection inspection. Only upon final APS approval after
inspection will APS activate the interconnection.

1!

In Decision No. 69674, the Commission adopted a standard for interconnection of
distributed generation equipment, such as the solar photovoltaic devices that are used in SSAs.
The decision refersto the standard asthe interconnection Document. This standard, contained in
the Interconnection Document, has not yet been incorporated as a rule in the Arizona
Administrative Code. It will provide a detailed and uniform set of guidelines for the
interconnection of distributed generation equipment. The guidelines will address safety concerns
and other considerations.

As noted by the Solar Alliance in a data response, until the rulemaldng process is
complete, the Commission has recommended that utilities use the draft rules as a guide for
interconnecting such systems. The Solar Alliance believes that application of these rules will
allow utilities to safely and efficiently interconnect a customer-sited, solar PV system.
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Financial Aspects ofSSAs

a
s
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The Solar Alliance characterizes SSAs as financial instruments that allow customers to
obtain solar equipment and lower their dependence on grid-supplied energy and characterizes die
energy delivered as incidental to the SSA. The purchase of a solar photovoltaic system is
typically costly. While a solar photovoltaic system provides long-term benefits through the
reduction of electricity purchased &om a utility, achieving the long-term benefits requires a large
initial expense. The Solar Alliance describes SSAs as a means to mitigate the cost of acquiring
solar photovoltaic equipment. Page two of the Application states, "Customers generally 'include
businesses, state or local governmental entities, schools, congregations and non-proit groups
that are interested in supporting renewable energy but lack the necessary capital to invest in such
facilities or lack a sufficient taxable income to Mlly capture federal tax incentives that are
available to help finance solar systems." Service to residential customers is not anticipated at
this time.

SSAs can allow a reduction in the cost of solar facilities to be realized by taking
advantage of federal tax credits. The Emergency Economic Stabilization Act of 2008 continued
a 30 percent income tax credit for those who install solar equipment. As many entities might
lack suff icient taxable income to take full advantage of the tax credit, SSAs create an
arrangement where the SSA provider, as owner of the equipment, can take advantage of the tax
credit and thus reduce the total cost of the equipment. Similarly, as mentioned in the Solar
Alliance data response, SSAs allow entities such as non-protits and governments who lack
income tax liability to benefit from die federal tax incentives.

Under an SSA, someone other than the customer would bear all or most of the cost to
acquire the solar equipment. The initial costs to acquire and install such systems are
considerable. Those who enter into SSAs enjoy the benefit of reduced electric bills without
incurring the large uphont costs of purchasing the systems.

l
I

The Solar Alliance describes the SSA model as a financing method in which SSA
providers raise capital, usually from third party tax equity investors, and use the money to
purchase and install the solar equipment. These third parties, which are often large banks,
provide the necessary capital for the SSA provider to purchase what is in many cases millions of
dollars worth of solar panels. The third parties also have a second function. Because of their
size, they have a large "tax appetite" and can repeatedly absorb or utilize the 30% federal tax
credit on a multi-million dollar solar system. The Solar Alliance asserts that this monetizing of
the tax credit is crucial for utilizing all available solar incentives. However, very recent changes
in the federal stimulus package that allow the solar investment tax credit to be taken as a grant
rather than a tax credit may allow some SSA providers to offer financing options directly to the
customer in some cases.

SSAs could include options or provisions where customers entering into the SSAs could
at some point purchase the equipment. Another possibility is that the customer would lease the
equipment. In an example of an SSA contract supplied to Staff by the Solar Alliance, the
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agreement includes checkmark boxes where the purchaser (customer) is designated as either
owning the facility or alternatively leasing the facility. Staff is not certain whether the Solar
Alliance views a leasing arrangement as falling within the hwvelve characteristics of an SSA.
Although the sample SSA referred to in the preceding paragraph refers to a lease, other
statements by the Alliance would seem to indicate that a lease is not contemplated by the twelve
proposed characteristics.

In a data request, Staff inquired of the Solar Alliance about what sorts of ownership
arrangements could be established relative to the provision of solar equipment. Staff asked the
Solar Alliance to comment particularly on leasing agreements. The Solar A]liance's response is
as follows:

"There are no other mechanisms that will serve the same ends as an SSA.
This is particularly true for non-profit and governmental entities, The
Federal tax code does not allow the lessor of a solar system sited on
property owned by governments or non-proits (schools included) to take
the Federal investment tax credit for solar. Given that federal tax credit
can account for as much as one-third the cost of a solar PV system, solar
leases prevent governmental entities and non-profits ham receiving the
federal tax benefits that are passed through in SSAs in the form of lower
pricing for the same services provided. Therefore, SSAs are the only
f inancial ly v iable vehicle avai lable for school districts and other
government entities to obtain third party financing."

DISCUSSION OF SOLAR ALLIANCE'S TWELVE CHARACTERISTICS

The Sola Alliance has proposed twelve characteristics that it believes distinguish the
service of an SSA provider from that of a public service corporation. While these twelve
characteristics were helpful to Staff in understanding die rough outlines of an SSA provider, the
minority of these characteristics do not necessarily distinguish SSA providers from public service
corporations. It would be possible for a public service corporation to have most (if not all) Of
these twelve characteristics. For example, it is not impossible that an incumbent electric utility
could elect to forego the construction of a new central station power plant and instead choose to
serve a portion-even a significant portion-of its load with rooftop solar generating facilities
located on individual customer premises. It would also be possible for an entity to have these
twelve characteristics, but nonetheless not be a public service corporation. In other words, these
twelve characteristics are not necessarily a "litmus test" for determining an entity's status, either
one way or another.

In its Application, the Sola Alliance states that the provision of electricity is incidental to
an SSA Provider's primary purpose, which is to facilitate the financing and acquisition of on-site
solar facilities for an individual entity. Staff fully supports efforts to make solar facilities more
generally available to the public. None of the twelve characteristics, however, appear to
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specifically identify or define the supposed
Characteristic No. 1 provides as follows:

"incidental" nature of the electric service.

An SSA provider finances, installs, owns, maintains and operates a
solar PV facility that is located on a customer's premises and
generates electricity using solar power.

Characteristic No. 3 provides as follows:

The SSA provider provides a number of services to the customer
as part of the single package, including analysis of the customer's
load characteristics, sizing and placement of the solar facility on
the customer's premises, financing of costs of acquiring the solar
facility, monetizing tax credits related to the solar facility, ongoing
maintenance of the solar facility, and electric output of the solar
facility.

These are the two characteristics that appear to describe the services that an SSA Provider
actually provides; however, both of these proposed characteristics list the services as if each is of
equal value. In other words, these characteristics would appear to encompass not only entities
that are primarily in the business of providing financing, while providing electricity in an
incidental way but also entities that are primarily in the business of owning solar generating
plants and selling electricity, while providing some other service in an incidental way. The
twelve characteristics do not seem to be helpful in addressing how to determine whether the
provision of electricity is incidental to some other primary business function.

s

Staff does not quibble with the notion that an entity could provide electricity in a way that
is incidental to its primary business and not be a public service corporation. However, Staff is
not convinced that the Solar Alliance has thus far provided facts that explain why the provision
of electricity in the circumstances of an SSA is incidental. Certain marketing materials from
Solar Alliance members appear to emphasize the ownership of the generating plant by the SSA
provider and the sale of electricity from that plant to the customer. However, it is unclear to
Staff at this point to what degree the contemplated financing arrangements, which may
potentially involve complex tax credit considerations, are in themselves a specialized and unique
service that might dwarf any provision of electricity. Additional information in this regard may
be helpful. Because of these issues, a hearing would be helpful.

I

I..
.
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I
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I
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Finally, Staff notes that, to the extent that an SSA provider is in the business of providing
a means for customers to finance the customer's purchase or lease of solar generating equipment,
an SSA may potentially be viewed as similar to self-service, as in the example of a backyard
well. This factor could be viewed as distinguishing SSAs from odder entities that are in the
business of owning solar generating facilities indefinitely and selling their energy output. Staff
is not certain to what degree this observation addresses the Solar Alliance's concerns.
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SSA PROVIDERS AND OTHER REGULATED AND NON-REGULATED ENTITIES

In the previous sections of this report, Staff provided a factual description of a typical
SSA provider and discussed the Solar Alliance's proposed twelve characteristics for SSAs. In
the following section, Staff will provide an overview and description of various entities, both
regulated and unregulated, in an effort to prov ide an additional factual context for the
Cornrnission's consideration of this matter.

The Commission regulates a variety of utility industries. They include electric utilities,
gas utilities, water utilities, telephone utilities, and sewer utilities. Within each industry, there
are different kinds of providers and different kinds of services that are offered.

In the typical context, a public service corporation is engaged in providing a commodity
that is fundamental to the public health and welfare, such as electric, gas, water, sewer, or
telecommunications service. The public service corporation invests in the plant and facilities
necessary to provide service, and often provides "bundled" servllces. Typically, a public service
corporation operates in a monopoly context. However, not all public service corporations share
each of these characteristics. For example, many competitive telecommunications providers
such as resellers, competitive local exchange providers, Coin Operated Pay Telephones
("COPTs"), and others are subject to regulation. These various telecommunications entities
operate in a competitive context, yet are still subject to some level of Commission regulation.

By contrast, an individual who installs a well on his property for the provision of water
only to himself is not regulated as a public service corporation. Similar treatment is accorded to
certain water providers that satisfy certain conditions. In Decision No. 55568, the Commission
established set of criteria that could be used as a guideline to determine whether an entity
providing water services can be adjudicated as not a public service corporation. The criteria
include that the association has a fixed number of members and cannot further subdivide. The
criteria set forth in the Decision serve to require that the association not grow in its provision of
serw'ce and behave like, or compete with, public service corporation water utilities.

i
iI

COPTs provide an example of stream-lined Commission regulation. Rather than
performing a traditional rate case for determining tariff rates for COPT, the Commission applies
the Generic Tariff, established in Decision No. 58535, to all COPT applications. While a COPT
provider could conceivably make an application seeldng some rate other than the Generic Tariff;
this generally does not happen. Commission regulation of COPT service is, for the most part,
limited to granting Me application for a CC8cN and assigning the Generic Tariff Rather than
issuing a generic tariff, it is more common for tariff rates specific to an individual utility to be
determined through a rate case. Most utilities are subject to this more rigorous review by the
Commission, particularly for-profit utilities providing electric, gas, water, and sewer service.

The Solar Alliance states that service under an SSA is different from service by a public
service corporation because, in an SSA, generation and delivery of electricity occurs entirely on
a customer's private property. Even assuming that this description is accurate, there were
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entities that provided service as public service corporations entirely on a customer's private
property. For example, competitive meter service providers provided a meter which separated
the customer's facilities from the utility's facilities. In such a case, the meter belonged to the
meter service provider. It was connected to the utility's distribution lines. Meter service
providers were considered to be public service corporations.

Staff would also note that, in an SSA, the generation and delivery of electricity involves
more than the customer's private property, because the solar generating unit is owned by the
SSA provider. As the solar photovoltaic panels themselves would typically be owned by the
SSA provider, the electricity would be generated by SSA property, the solar panel, rather than
the customer's property. The fact that the SSA provider owns the solar panel that is located on
the customer's building does not change the fact that die panel is owned by the SSA provider.
The solar generator may be located on a customer's building, but the energy is generated from
equipment that is owned by the SSA provider, not by the customer.

The Solar Alliance also states that service under an SSA is different from service by a
public service corporation because, in an SSA, the generation and delivery of electricity occurs
without any use of common infrastructure. Even assuring that this description of the SSA is
accurate, dire are entities that provide service as public service corporations even in the absence
of connection to or use of any common infrastructure. For example, during the relatively brief
period in which retail electric cornpedtion was active, meter reading service could be performed
by providers other Man traditional incumbent utilities. Meter reading service typically includes
all ructions related to the collection and storage of consumption data. Providers of meter
reading service were considered to be public service corporations, and were granted Certificates
of Convenience and Necessity ("CC&Ns"). Meter reading service providers did not supply
equipment connected to the grid. In fact, their service did not make use of any connected
equipment either on the customer or utility side of the meter.

I
s
I.

Private Line Telecommunications Service is another example of an activity considered as
provision of a public service even in the absence of connection to or use of any common
infrastructure. Providers of Private Line Telecommunications Service make use of a direct
circuit or channel specifically dedicated to the use of an end user organization for the purpose of
directly connecting two or more sites in a multi-site enterprise, or alternatively connecting
multiple enterprises. W hi le these ci rcui ts or channels on some occasions have no
interconnection with the public network, they have historically been granted CC&Ns by die
Commission.

I
3

In the application, the Solar Alliance claims that the services provided through an SSA
are not indispensable to large segments of the population. At the present time, this claim would
appear to be accurate. It does not appear that a substantial number of SSAs are in existence in
Arizona at this time. Staff asked the Solar Alliance to provide estimates as to how many
customers would be served by SSAs in the future. In response, the Solar Alliance provided die
following chart, which is based on the APS and Tucson Electric Power Company ("TEP")2009
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REST Implementation Plans. The information in the 2013 column is not cumulative but, rather,
represents additional customers.

The Solar Alliance states that the size of the distributed generation solar market is largely
tied to the available utility incentive funding, as well as minimum non-residential distributed
generation carve-outs included in the REST Rules. Because of this, the Solar Alliance believes
that utility estimates of how many solar systems it will take to meet goals are fairly accurate. It
is difficult to draw any definite conclusions as to the total potential load Nom these predictions,
as they do not indicate the load that would be associated with these installations.

Finally, in the current regulatory circumstances, it is possible that the operation of SSAs
will not result in duplication of services. This i.s because of the REST Rules. Absent the REST
Rules, the entry of SSAs could lead to the development of a duplication of resources, because
incumbent utilities must develop resource plans in order to serve their entire loads, while SSA
providers would essentially be developing duplicate resources in the hopes of acquiring a portion
of the utilities' load. The REST Rules, however, require traditional utilities to meet certain goals
related to distributed renewable energy. It may be helpful for the electric utilities to address in a
hearing in this matter whether this application has any implications for their resource planning.

OTHER ISSUES AND CONCERNS

Staff notes that there are certain matters that were largely unaddressed in the Solar
Alliance's application. Although Staff has attempted to clarify these matters through discovery,
some issues are still not clear. It is possible that the clarification of some of these issues may
require input ham the electric utilities.

I
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For example, Staff has less than perfect understanding as to why the Solar Alliance is
seeking this adjudication. Staff is not certain whether it is as simple as a preference to be
unregulated or whether there is some impediment (either perceived or real) that regulation would
pose for these entities. Staff would note that it would appear to be undisputed that a lease (and
probably even an SSA with a provision for die customer to eventually own the plant) would
likely not lead to regulation as a public service corporation. However, the Solar Alliance
apparently rejects this as a business model. For example, a sample SSA supplied to Staff
specifically provided for either a lease or an option to purchase. In a data response, however, the
Solar Alliance specifically stated that, for tax implications, its twelve proposed characteristics do
not support a lease or purchase option. The tax implications apparently relate to their provision
of service to non-profit and government entities. At this point, the Solar Alliance has not
identified how much business it anticipates to receive from such entities, so it is difficult for
Staff to judge the scope of this issue. Staff would also note that, even if there were to be no other
conclusion than that SSA providers are public service corporations, there are examples of
Commission regulation that are different (and more light-handed) than traditional notions of
regulation. The Solar Alliance has not discussed why those would not be possible. Staff fully
supports the efforts to make distributed solar facilities more generally available to the public, but
at the same time, Staff seeks to fully understand the nature of the problems faced by the Solar
Alliance and its members that have led to divs application.

Staff notes that the application does not address any safety implications dirt may be
raised by a conclusion that SSA providers are not public service corporations. Staff performed
its own research on this issue and has not thus far identified any safety concerns. However, Staff
believes that it would be helpful for the Solar Alliance and the electric utilities to address this
issue.

In addition, the application does not appear to address any potential reliability
implications that may be raised by a conclusion that SSA providers are not public service
corporations. For example, if SSA providers were to acquire some significant degree of Arizona
load, it is unclear what the repercussions may be if SSA facilities were to suffer a sudden,
catastrophic failure. At this point, it is unclear to Staff whether such an event would have
repercussions for Arizona's electric system as a whole or for non-SSA customers. Again, Staff
believes that it would be helpful for the Solar Alliance and the electric utilities to address these
issues.

Because of these various issues as well as others noted throughout the body of this report,
Staff believes that a hearing would be helpful.

CONCLUSIONS AND RECOMMENDATIONS

iI

Staff fully supports efforts to make the acquisition of solar distributed renewable energy
facilities more accessible to the public. .
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In reviewing the twelve proposed criteria, Staff finds that, while the characteristics are
helpful in describing and understanding the physical aspects of the equipment and the operations
of the proposed business model, the majority of the characteristics do not necessarily distinguish
SSA providers Hom public service corporations. In Staffs opinion, public service corporations
could offer services dirt share many of the proffered characteristics, rendering the characteristics
less meaningful for the propose of comparisons between SSA providers and public service
corporations. Also, there is the potential for SSAs to contain additional terms or characteristics
beyond those identified and discussed.

Staff must also be mindful of the potential repercussions of any Commission order in this
matter for other circumstances. While some may be incline to adjudicate SSA providers so dirt
the public may enjoy the benefits contemplated by the REST Rules of increased applications of
solar distributed generation facilities, such a potential result may have an undesirable effect in
other circumstances in which the Commission would desire an expansive view of its authority.
For this reason, any conclusion that SSA providers are not public service corporations should be
as narrowly drawn as possible.

While Staff acknowledges that an entity's provision of electric service could be incidental
to some other business purpose, thereby not qualifying as a public service corporation, the twelve
proposed characteristics do not provide factors. for determining when such provision of
electricity is incidental to some other business purpose. Further, it might be possible that other
criteria may be more appropriate then that proffered than the Applicant.

To the extent that an SSA envisions a customer's lease or eventual ownership of the solar
generating equipment, the SSA would seem to be somewhat more 'akin to an individual digging a
well on his own property and providing service only to himselii

However, in circumstances where the SSA provider owns the solar generating facility on
an indefinite basis, and sells electricity generated to a customer, we do not at present have facts
that would allow us to conclude that such activity is largely incidental to some other business
purpose.

Staff believes a hearing in this matter would be helpful. As Staff has noted throughout
this report, there may be additional information that the Alliance could provide that May be
helpful. In addition, there are thirteen interveners in this matter, and Staff anticipates that they
will express opinions, and present testimony in this matter.
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8

9

10

11

12

13

14

15 BY THE COMMISSION:

16

17

18 1. Commission Decision No. 67744 directed Staff to schedule workshops to consider

19 outstanding issues concerning distributed generation ("DG"). The first issue to be addressed by

20 the workshops was DG interconnection. Workshops were held on July 8, 2005, August 26, 2005;

.21 September 23, 2005; October 21, 2005; November 18, 2005; December 15, 2005; and March 17,

22 2006. Participants in the Workshops included representatives from utilities, government agencies,

23 energy ef f iciency and env ironmental advocacy groups, uti l i ty investors, large industrial

24 consumers, advocates for renewable resources, competitive power providers, advocates for

25 distributed generation, product suppliers, research entities, and others.

26 1 ¢ 1

27

28 ¢ 1 •

IntroductiOn
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i
1 2. In addition, the Energy Policy Act of 2005 requires each state regulatory authority

, 2 to consider certain PURPA' standards, including one on interconnection. The Commission may

3 decline to implement the standard or adopt a modified standard. The Commission was required to

4 begin its consideration by August 8, 2006, and must complete its consideration by August 8, 2007.

5 On January 23, 2006, Staff f i l ed memo in Docket Control that interconnection was being

6 addressed in Docket No. E-00000A-99-0431 .

7 3. The Workshop participants developed an Interconnection Document that includes

8 proposed processes and procedures for standardizing the interconnection of DG facilities of 10

9 MW or less. It was a diff icult process that led to facilitating the installation of distributed

10 generation while protecting the reliability and safety of the grid.

l l 4. On January 24, 2007, Staff f iled a Staff Report which contained its proposed

12 version of the Interconnection Document. There were some parts of the document in which the

13 group could not achieve consensus. Staff chose positions for those issues and made other changes

14 as described in the Staff Report. The Staff Report also contained descriptions of each section in

15 the Interconnection Document as well as participant positions on the controversial issues. In

16 addition, Staff made minor edits throughout the Interconnection Document.

17 5. In the Staff Report, Staff recommended that the Commission adopt a modified

18 version of the PURPA standard on interconnection that would apply to all electric distribution

19 companies in Arizona that are regulated by the Commission. Staff also recommended that the

20 Commission direct Staff to begin a Rulemaking Process to convert the Interconnection DocuMent

21 into rules. In addition, Staff recommended that the electric distribution companies use the

22 Interconnection Document as a guide for interconnecting DG facil ities until such time as

23 interconnection rules go into effect.

24 6. On January 30, 2007, Staff issued a letter that requested comments Hom interested

25 parties on the proposed Interconnection Document. Comments were to be filed on or before

26 February 21, 2007. Comments were received by Arizona Municipal Power Users' Association

27

28 1 Public Utility Regulatory Policies Act of 1978.

K
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1

1I

E

I

I

a 2

3

.("AMPUA"), Arizonans for Electric Choice and Competition ("AECC"), the Cooperatives,2 the

DG Advocates,3 the Joint Uti1ides,4 and UniSource Energy.5 The comments are summarized in the

discussions below.

4 Consideration of the PURPA Standard on Interconnection

5 7.

6

7

The Energy Policy Act of 2005 requires each state regulatory authority to consider

a PURPA standard on interconnection. The standard would apply to utilities with greater than

500,000 MWh in annual retail sales. The Commission may decline to implement the standard or

8 adopt a modified standard. The standard is as follows:

9

10

11

12

13

14

15

Each electric utility shall make available, upon request, interconnection service to
any electric consumer that the electric utility serves. For purposes of this
paragraph, the term 'interconnection service' means service to an electric consumer
under which an on-site generating facility on the consumer's premises shall be
connected to the local distribution facilities. Interconnection services shall be
ojjered based upon the standards developed by the Institute of Eleetrical and
Electronics Engineers: IEEE Standard 1547 for Interconnecting Distributed
Resources with Electric Power Systems, as they may be amended from time to time.
In addition, agreements and procedures shall be established whereby the services
are ojjered shall promote current best practices of interconnection for distributed
generation, including but not limited to practices stqaulated in model codes adopted
by associations of state regulatory agencies. All such agreements and procedures
shall be just and reasonable, and not unduly discriminatory or preferential.16

17

18

19

20

21

z The Grand Canyon State Electric Cooperative Association filed comments on behalf of the Cooperatives which
include Duncan Valley Electric Cooperative, Inc.; Graham County Electric Cooperative, Inc.; Mohave Electric
Cooperative, Inc., Navopache Electric Cooperative, Inc., Sulfur Springs Valley Electric Cooperative, Inc., and
Trico Electric Cooperative, Inc.

22

23

24

3 The Distributed Energy Association of Arizona filed comments on behalf of the DG Advocates which include
Amman Group; the Arizona Solar Energy Industries Association; the Distributed Energy Association of Arizona;
Energy Innovations; the Greater Tucson Coalition for Solar Energy; the Intermountain Combined Heat and Power
Application Center; the Southwest Energy Efficiency Project; SunEdison; Venture Catalyst, Inc.; and Vote Solar.
Some of the members of the DG Advocates who filed these comments are different from the members of the DG
Advocates who participated 'm the Workshops.

25

26

27

4 Arizona Public Service Company .filed comments on behalf of the Joint Utilities which include Arizona Public
Service Company; Duncan Valley Electric Cooperative, Inc.; Graham County Electric Cooperative, Inc.; Mohave
Electric Cooperative, Inc., Navopache Electric Cooperative, Inc.; Sulphur Springs Valley Electric Cooperative, Inc.,
and Trico Electric Cooperative, Inc. - - -

28 s UniSoulce Energy includes Tucson Electric Power Company and UNS Electric, Inc.

l
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1

1 8. The Commission is required to consider the three purposes of PURPA in its

2 determination of whether to adopt the interconnection standard. The three purposes of PURPA are

3 as follows :

4

I

conservation of energy supplied by electric utilities,
optimal efficiency of electric utility facilities and resources, and
equitable rates for electric consumers5

6

7 9. Having interconnection standards may facilitate the installation of DG and thus

8 reduce the amount of energy to be supplied by electric utilities. The presence of DG may improve

9 the efficiency of electric utility facilities and thus reduce costs for electric consumers.

10.10 Staffs proposed Interconnection Document is consistent with the PURPA standard

11 in that it includes reference to 1EEE' Standard 1547; however, the Interconnection Document also

12 includes references to other standards, including other IEEE standards.

13 Interconnection Document addresses features of agreements and the

In addition, the

procedures for

Each electric utility shall make available, upon request, interconnection service to
any electric consumer that the electric utility serves. For purposes of this
paragraph, the term 'interconnection service' means service to an eleetrie consumer
under which an on-site generating facility on the consumer's premises shall be
connected to the local distribution facilities. Interconnection services shall be
ojjered based upon the Arizona Corporation C'ommission's ru les  for
interconnection when such rules are adopted and become e)j%ctive. Until such
rules are adopted and become effective, the Interconnection Document shall serve
as a guide for interconnection unless otherwise ordered by the Commission.

14 interconnection.

15 11. Staff recommended in the staff Report that the Commission adopt a modified

16 version of the PURPA standard on interconnection. The modified standard would be as follows:

17

18

19

20

21

22

23 12. Staffs proposed standard would apply to all electric distribution companies in

24 Arizona that are regulated by the Cornnlission. This would be in contrast to the PURPA standard

25 that applies only to electric distribution companies with retail sales of more than 500,000 MWhQ

26 . I .

27 .

28 6 The Institute of Electrical and Electronics Engineers.

\ \
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1 13.
a
I

I 2

3

4

5

6

7

!

I
E
E

i
9

10

11

12 14.

13

15

16

The Cooperatives request that an exemption be granted to electric distribution

companies with retail sales of less than 500,000 MWh because "these systems are not equipped

with the manpower or financial resources to meet the requirements" of the standard. All/[pUA

agrees wide the Cooperatives due to the operational and financial impacts on small electric

distribution companies. While most AMPUA members are non-jurisdictional, AMPUA states that

"actions of the Commission do set precedent and act as a public guide which influences the

members of AMPUA which are non-jurisdictional." AECC supports Staffs recommendation that

a modified version of the PURPA standard should apply to all Commission-jurisdictional utilities

irrespective of size. AECC believes that the development and implementation of viable DG

projects requires the application of the same fair and reasonable interconnection standards to all

electric utilities regulated by the Commission.

Staff continues to believe that the standard should apply to all jurisdictional electric

distribution companies. A customer of a small electric utility may choose to install DG. Both the

14 customer and the utility would benefit by the existence of interconnection standards to both

streamline the interconnection process and ensure that the interconnection does not impair the

safety and reliability of the grid.

Discussion of Comments by Section of the Interconnection Document17

18 15. The Interconnection Document describes procedures for customer-owned

19

20

21

23

24 16.

Generating Facilities with power ratings of 10 MW or less to connect with an electric distribution

system. A11 sections of the Interconnection Document are summarized below along Mth

discussion of the comments that were tiled in response to the Interconnection Document as filed

22 by Staff on January 24, 2007. The Interconnection Document is attached as an exhibit.

I Avplicabililv

This section of the Document describes the generating facilities that could be

interconnected to utility distribution systems using the procedures contained in the Document.25

26

27

28

DecisionNo. 69674
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I!

I

I
1 1.1 Applicable Generating Facilities , .

2 17. This subsection states that the Document applies to generating facilities with a size

3 of 10 MW or less interconnecting or applying to interconnect with electric public utilities subject

4 to the jurisdiction of the Arizona Corporation Commission.

5 1.2 Types o_fGenerating Facilities

6 18. A distributed generator can operate as either a Parallel system or as a Separate

7 system in connection with the utility grid. With a Parallel System, the distributed generator is

8 connected to the Utility's system (either on a continuous basis or momentarily), resulting in a

9 transfer of power between the two systems. A Separate System is one in which there is no

10 possibility of electrically connecting or operating the distributed generator in parallel with the

11 Utility's system.

12 19. One type of a Parallel System is an Islandable System. An Islandable System is a

13 Generating Facility interconnected to the Utility's system, where the Generating Facility is

14 designed to serve part of the Utility grid that has become or is purposefully separated from the rest

15 of the grid.

16 20. The Interconnection Document contains the following language: "Currently there

17 are no rules, standards, or protocols governing this type of system operation. an

18 Islandable System as defined herein is not allowed."

19 21. The DG Advocates suggest that Islandable Systems be recognized as the "legitimate

20 approach to DG, and be given the proper consideration and response Bom utilities." The DG

21 Advocates state that the Commission may revisit Islandable Systems otter a successful balloting of

22 IEEE Standard 1547.4. They claim that Islandable Systems already exist on the Arizona service

23 grid, and that the terms and conditions of their operation are negotiated. The recognition would

24 protect DG developers from arbitrary, irrelevant and costly negotiating postures from Me utilities,

25 and create a fair and level playing field. By recognizing Islandable Systems, Arizona would send a

26 "clear message that it is responsive to the market-place and the growing concern with energy

27 security."

28 1 I •

As such,

I

;

I
I

Decision No. 69674
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1 22. The Joint Utilities strongly support the language in the Interconnection Document

2 that disallows Islandable Systems for following reasons:

3 a. there are no industry-wide rules, standards, or protocols governing this type of
system,

4

5
Islandable Systems present a safety hazard for utility personnel because it is a
source of power that is not under the Utility's control;

6
the Utility is unable to resynchronize with an islanded system;

7
d.

8
Islandable Systems present a potential for degradation of Utility power quality
because the Generating Facility is not under the Utility's control; and

9
Islandable Systems pose Utility reliability concerns.

10

11 23. Staff agrees with the Joint Utilities on the topic of Islandable System. Industry-

12 wide standards do not yet exist. The 1547.47 is still a drain standard. The safety and reliability

issues are too important to ignore, and the ComMission could revisit the issue in the future if13

14 warranted.

15 2. Rights and Responsibilities

16 24. This section describes the rights and responsibilities of both the customer with a

17

18

19 25.

21

22

generating facility and the utility.

2.1 Customer Rights and Responsibilities

This subsection describes the rights and responsibilities of a customer with a

20 generating facilityand desiring to interconnect it with the utility's grid. A customerhas the right to

interconnect with a uti l i ty's grid and the right to receive prompt and reasonable responses ham the

utility. The customer has responsibilities to provide information to the utility and meet various

requirements that willhelp to maintain utility grid reliability and suety.23

24

25

26

27

28

1 IEEE Standard 1547 was adopted by the Institute of Electrical and Electronics Engineers to establish criteria and
requireanemits for interconnection of distributed resources with electric power systems; 1547.4 is a draft guide for
design, operation, and integration of distributed resource island systems with electric power systems .

b.

e.

c.

Decision No. 69674



Page 8 Docket No. E-00000A-99-0431

28.

I

I
i
I

Staff finds the above language modifications proposed by the Joint Utilities to be

l

l 2.2 Utililv Rights and Responsibilities

2 26. This subsection describes the uti l i ty's rights and responsibi l i t ies regarding

3 interconnection. A utility is obligated to interconnect generating facilities, but also has the

4 responsibility to safeguard its system, other consumers, and the general public.

5 27. In the subsection, Customer Rights and Responsibilities, there is a statement that

6 the customer is responsible for all interconnection facilities required to be installed to interconnect

7 the customer's generating facility to the utility system at the customer's sole expense. Staff

8 believes that including the value of benefits when calculating costs may be beneficial; however, it

9 may not always be practical to do so. The wording in the Document is as follows:

10 If facility upgrades are needed to accommodate the Generating Facility, a Utility
will reduce the charge to the customer by the amount of any benqits to the grid that

l l are readily quantifiable.

12

13 The Joint Utilities state that the quantification of any grid-specific benefits related

14 to the generating facility depends on utility-specific information and circumstances. They believe

15 that it is imperative that any such benefits be quantified by the utility to prevent other customers

16 f rom prov iding a subsidy to DG. The Joint Uti l i t ies support Staf fs language with the

17 modifications as shown below:

18 Iffaeility upgrades are needed to accommodate the Generating Facility, a Utility
will reduce the charge of the upgrade to the customer by the amount of any benefits,

19 ffany, to the grid that are readily quantifiable by the Utility.

20

21 29.

22 acceptable.

23 30. The DG Advocates suggest including a quick and eff icient process to resolve

24 interconnection disputes between the utility and an applicant. They suggest language from Texas

25 PUCT Rule 25.21l(o) which requires the Texas Commission to attempt to resolve interconnection

26 disputes informally within 20 days of filing. The DG Advocates believe that a similar process may

27 prove useful for resolving disputes regarding facility upgrades. The Texas language is as follows:

28 » » U

Decision No. 69674
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\ 1

2

3

4

Complaints relating to interconnection disputes .under this section shall be handled
in an expeditious manner pursuant to §22.242 (relating to Complaints). In
instances where informal dispute resolution is sought, complaints shall be
presented to the Electric Division. The Electric Division shall attempt to informally
resolve complaints within 20 business days of the date of receipt of the complaint.
Unresolved complaints shall be presented to the commission at the next available
open meeting.

5

6 31.

7

Stay believes that the Texas language on dispute resolution is not necessary for

Arizona. Section 3.8 of the Interconnection Document ah° eady contains language on dispute

8

9

10

resolution, however, if the Interconnection Document were to be converted into rules, the Dispute

Resolution subsection would be more appropriate to be placed in the Interconnection Agreements

instead of 'up the rules.

11 32. Staff had also included the following language in the Interconnection Document:

12

13

14

In addition, a Utility cannot reject an Application on the basis of distribution
.system conditions that are already deficient, or charge a Customer for facility
upgrades that are overdue or soon to be required to ensure compliance with good
utility practice, except that applications can be r4ected in instances where
reliability or safety would be fUrther compromised by a DG installation.

i 15

16 33. The Joint Utilities generally support the basic premise of the above language, but

17 they propose modified language to allow the utility to continue to charge generating facilities for

18 upgrades consistent with the manner in which it charges any of its customers. They believe that

19 DG should be treated in a non-discriminatory fashion. Their proposed language is the following:

20

21 r rn1,l re l*l.llr
"' "  HL We

Fr * nf l l'i4l
iv . L.: L.¢lI crew .1 St'

22

23

24

In addition, a Utility cannot reject an Application on the basis of distribution
system conditions that are already deficient, or charge a Customer for facility

J that ;.'.3.:1:.". t.: be required to ensure ..:.:..npliznc.: 1:."'th go ad
utility practice; except that _Q egpplications ear be rqected in instances where
reliability or safety would be further compromised by a DG installation. A Utility
shall not eharze a Generafin2 Faeilitv Customer d rentlv than any other
Customer f or f acility upgrades needed to ensure compliance with good Utilitv
practices in accordance with generally applicable Commfissionapproved terms' and
service schedules.

25 34.

26

27

28

Staff believes that a utility has an obligation to maintain its grid in good condition,

and the utility should not unfairly block a DG installation. However, if reliability or safety would

be further compromised by a DG installation, the utility has an obligation to prevent or delay the

installation until the reliability or safety situation is alleviated, regardless of who is responsible for

Decision No. 69674
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the grid problem. Staff believes that DG should be treated in a non-discriminatory fashion, but

that a utility should not take unfadr advantage of a DG installation. Staff proposes to modify the

language in the Interconnection Docmnent as follows:

In addition, a Utility cannot reject an Application on the basis of distribution
system conditions that are already deficient, or charge a Customer for facility
upgrades that are overdue or soon to be required to ensure compliance with good
utility practice, except that applications can be rejected in instances where
reliability or safety would be further compromised by a DG installation. A Utiliiv
shall not eharze a Generating Faeilitv Customer differently than any other
Customer for facility upgrades in accordance with Eenerallv applicable
Commission-approved tarots.

2.3 Easements/Rights of Wav

35. The customer must provide or obtain and provide any easements and rights of way

necessary for an interconnection.

2.4 Insurance

36. This subsection of the Docmnent contains language regarding insurance as follows:

The Customer is not required to provide general liability insurance coverage as a
condition for Interconnection. Due to the risk of incurring damages, it is
recommended that every Interconnection Customer protect itself with insurance or
other suitable financial instrument sufficient to meet its construction, operating,
and liability responsibilities. At no time shall the Utility require that the Customer
negotiate any policy or renewal of any policy covering any liability through a
particular insurance provider, agent, solicitor, or broker.

The inability of the Utility to require the Customer to provide general liability
insurance coverage for operation of the Generating Facility is not a waiver of any
rights the Utility may have to pursue remedies at law against the Customer to
recover damages.

37. The Joint Utilities strongly recommend that there be an insurance requirement.

They believe that not having the requirement creates a potentially enormous risk to both the

interconnection customer and die utility (and its customers) Hom third-party personal injury

claims. Ki addition, they state that an insurance requirement is not redundant to an indemnification

provision in an interconnection contract. An indemnification provision is an agreement to assume

financial responsibility for liability, while insurance addresses the financial ability to honor the

indemnification responsibility. The Joint Uti1ities propose the following language:

69674Decision No.
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the Customer shall maintain public liability and property damage insurance in
amounts not less than ONE MILLION DOLLARS ($1,000000) per occurrence.
Residential customers who operate a static inverter based Generating Facility rated
less than 50 kW are exempt from this requirement. At no time shall the Utility
require that the Customer negotiate any policy or renewal of any policy eovenlng
any liability through a particular insurance company,. agent, solicitor,or broker.

38.

I
l

!

I

I
I

l

1

2

3

4

5 The DG Advocates had stated in an earlier position paper that any .owner of

6 interconnected distributed generation equipment will already have sufficient general liability

7 insurance to cover the "infinitesimal" risk that its operation will result in a liability claim. They

8 support a simple attestation on the interconnection application form that the owner or operator has

9 in place a general liability insurance policy. The DG Advocates point out that other states have

10 rejected the need for DG owners to hold additional insurance. They believe that DG owners

l l should decide how much insurance they want to hold to protect their equipment. Each side of the

12 interconnection should protect themselves. The DG Advocates believe that an insurance

13 requirement also creates an arbitrary Financial burden.

14 39. Staff supports the language in the Interconnection Document. The language (based

15 on the NARUC interconnection model) alerts customers about their liability responsibilities

16 without creating an undue burden on the customer.

17 2.5 Non-Cireumvention

18 40. This subsection provides that information given to the utility for 'interconnection to

19 only be used for that purpose. The language is as follows:

20 A utility and its ajjiliates shall not use knowledge of proposed distributed
generation projects submitted to it for interconnection or study to initiate
competing proposals to the customer that ojzr either discounted rates in return for

. not installing the distributed generation, or o]j'er competing distributed generation
projects. Customers are not precluded from sharing information in their

23 possession regarding a potential distributed generation project with a utility or its
ajiliates, or from using information regarding a potential distributed generation

24 project to negotiate a discounted rate or other mutually beneficial arrangement
25 with a utility or its affiliates.

26 41. AECC had supplied the above language and believes that it represents the

27 appropriate standard for protection of customer rights with respect-to their information regarding

28 DG projects .

21

22

Decision No. 69674
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42. The Joint Utilities propose that the following language be added to clarify that the

above language does not preclude the utility from keeping the customer informed of all current and

pending rate schedules that may be applicable to the customer:

1

2

3

4 The Utility shall be permitted to inform the Customer of existing or pending
(awaiting approval by the ACC) rate schedules that may economically benefit or
otherwise eject the Customer's project.

!

i.

12

I
I
I
I

Customers are not precluded from sharing information in their possession
regarding a potential distributed generation project with a utility or its aliases, or
from using information regarding a potential distributed generation project to
negotiate a discounted rate or other mutually beneficial arrangement with a utility
or its affiliates, so long as any negotiated discounted rates or arrangements are 1)
pursuant to an existing published tariff rate, or 2) available to all other customers
in that rate class.

t
I
I

5

6

7 43. The DG Advocates believe that the language in the Interconnection Document does

g not offer protection to a DG project developer. They mention a case where the Commission had

9 approved a utility offer to a customer not to install DG. They propose the following language:

10 A Utility and/or its affiliates shall not use information or lmowledge of proposed
distributed generation projects submitted to it for interconnection .or study to

11 initiate competing proposals to the customer that ojj%r either discounted rates in
return for not installing the distributed generation, or offer competing distributed
generation projects, unless the rate offered is pursuant to an existing published

13 taryrate and the rate is available to all other customers in that rate class.

14

15

16

17

18

19 44. As an alternative, the DG Advocates propose that at a minimum the language

20 should acknowledge that neither the customer nor the utility should be allowed to disclose or

21 discuss any information that the DG developer has contractually designated as coniidentiad.

22 45. Staff supports the language in the Interconnection Document. It does not allow the

23 utility to initiate competing proposals, but it allows a customer to negotiate with the Utility for a

24 discounted rate if  it so chooses. Any negotiated rate would have to be approved by the

25 Commission before going into effect. The Commission only approves such a rate if it is in the

26 public interest. Staff only recommends approval of a special contract containing a discounted rate

27 if the customer has a viable alternative to the tariffed rate, and other ratepayers would benefit by

28 the customer remaining on the Utility's system. Similarly situated customers are treated equally.
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1 A discounted rate is recommended only for a customer in a situation that is not similar to the

2 situation of other customers.
i
I
1 3 46. Staff agrees with the addition of the language proposed by the Joint Utilities. The

4

5

customer should be informed about existing or pending rate schedules. Staff rejects the DG

Advocates' alterative language because the Commission should not have to remind someone to

6 honor a contract.

7 3. General Process and Procedures for AllLevels

8 47. This section contains the general process and procedures to be used for all

9 interconnections regardless of the three interconnection tracts.

10 3. I Designation of Contact Persons

48.11 Each customer applying for interconnection and each utility shall designate a

12 contact person or persons. The utility will also provide its contact names to the Commission and

on the Utility's website.

14 3.2 Non-discrimination

13

15 49. The utility shall process all applications for interconnection in a nondiscriminatory

16 M31'1N8I'.

17

18

3.3 Application Submission Requirements

50. This subsection describes some additional information that may be required by the

20

19 utility.

3.4 Minor Modifications

21 51. Minor modifications to an application are allowed without the application being

22 considered incomplete or treated as new.

23 3.5 Cerhjication

52.24 111 order for equipment to qualify as "certified," it must comply with specific codes

25 and standards and other requirements listed in this subsection.

26

27

28

Decision No 69674
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3. 6 No Additional Requirements

53. A utility may not require additional controls or tests if a customer's generating

facility complies with all requirements 'm the Interconnection Document, unless agreed to by the

parties or required by the Commission.

3. 7Disconnect_from or Reconnect with the Grid Procedure

54. This subsection l ists the conditions under which a uti l i ty may disconnect a

customer's generating facility from the utility system. Those conditions are: (a) expiration or

termination of  the Interconnection Agreement, (b) non~compl iance wi th the technical

interconnection requirements, (c) system emergency, (d) routine maintenance, repairs, and

modifications, and (e) absence of executed Interconnection Agreement.

55. The DG Advocates had previously proposed that a paragraph on incremental

demand charges be included in this subsection of the Document. The paragraph was the

following:

During the term of an Interconnection Agreement a Utility may require that a
Customer disconnect its Generating Facility and/or take it ojjiline as a result of
Utility system conditions described in subsection (c) and (d) above. Incremental
demand charges arising from disconnecting the Generating Facility as directed by
the Utility during such periods shall not be assessed by Utility to the Customer.

56. Staff had not included the above paragraph in the Interconnection Document filed

on January 24, 2007. The Joint Utilities strongly agree with Staff that the proposed paragraph

should not be included in the Document since the issue of incremental demand charges has not

been hilly vetted with the current Workshop participants. In addition, they believe that it is a rates

issue which does not belong in a technical interconnection document.

57. The DG Advocates believe that the issue of incremental demand charges is not a

rate issue because they did not propose reduced or modified demand charges when the utility takes

a customer's DG system offline, instead, they proposed that no incremental demand charges be

assessed.

58. Staff continues to agree .with the Joint Utilities that the DG Advocates' .proposed

language on incremental demand charges should not be included in the Interconnection Document.
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a

1 Whether or not to assess a demand charge is a rate issue. The topic of rates in regard to DG will

2 be addressed separately. Many of the participants in the DG Workshops to date are those with

3 expertise in the technical/engineering field rather than in the accounting/raternaking field.

4 3.8 Dispute Resolution

5 59. This subsection describes the steps that would be followed in the event of a dispute.

6 Those steps are notification and response, good faith negotiation, dispute resolution by mediation,

7 and the Arizona Corporation Commission.

8 60. If the Interconnection Document were to be converted into nlles, the Dispute

9 Resolution subsection would be more appropriate to be placed in the Interconnection Agreements

10 instead of in the rules.

11 Other Issues

12 61. The DG Advocates had previously proposed adding subsection 3.9 which would

13 consist of two parts: Distribution or transmission line charge and Interconnection operations

14 and maintenance costs. The language was as follows:

15 Distribution or transmission line charge. No distribution or transmission line
charge shall be assessed to a customer for exporting energy to the utility system.

16 For purposes of this paragraph distn'bution and transmission charges means
17 , recess and line charges, transformation charges, and line loss charges.

18

19

20 62. Staff had not included the above paragraphs in the Interconnection Document filed

21 on January 24, 2007, because the topic of rates in regard to DG will be addressed separately.

22 Many of  the part icipants in the DG Workshops to date are those with expert ise in the

23 technicaVengineering field rather than in the accounting/ratemaking field.

24 63. The Joint Utilities believe that the issues of transmission line changes, operations

25 costs, and maintenance costs should not be included in the Interconnection Document since the use

26 of transmission facilities is FERC jurisdictional and subject to FERC transmission rates. I n

27 addition, they believe that it is. a rate issue, and there is no justification why generating facility

28

Interconnection operations and maintenance costs. No ehargefor operation and
maintenance of the utility system's facilities shall be assessed against a customer
for exporting energy to the utility system.
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i

.

I
.

i

I

I,

I

1 customers should receive different and more favorable rate treatment than any other customer

2 using the utility's distribution or transmission system.

3 64. The DG Advocates state that there are two issues. The first issue is whether such

4 charges are appropriate at all. Secondly, what should those charges be if the first issue is resolved

5 in favor of the utilities. The DG Advocates claim that the Staff recommendation, taken at face

6 value, appears to de facto decide that access and line charges, transformation charges, line loss

7 charges, and charges for operation and maintenance of the utility system's facilities are already

8 acceptable. They state that they do not believe that this was Staffs intent. The DG Advocates

9 believe that when a DG facility produces energy in excess of its consumption and exports it to the

10 grid, the util ity will not have to deliver that energy across its transmission and distribution

11 facilities, thus reducing the load on the utility's existing systems.

12 65. Staff continues to believe that the DG Advocates' proposed language on distribution

13 or transmission line charge and interconnection operations and maintenance costs should not be

14 included in the Interconnection Document. Staff clarifies that it has not decided whether such

15 charges are appropriate. The appropriateness of such charges is a rate issue, and the topic of rates

16 in regard to DG will be addressed separately.

17 4. Specific Process and Procedures for Eaeh Level

18 66. This section provides the process and procedures for three interconnection levels or

19 tracks.

20 4.1 Summary oflnterconneetion Levels/Tracks'

21 67. This subsection defines the three interconnection levels or tracts. Level 1 is the

22 Super Fast Track for the least complex interconnections and facilities with a power rating of 10

23 kW or less. Level 2 is the Fast Track for interconnections that are more complex and facilities

24 with a power rat ing of  2 MW  or less. Level 3 is the Study Track for the most complex

25 intereormections and facilities having a power rating of 10 MW or less. Each level progressively

26 has more requirements.

27 l I I

28 • I IE!
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i

1 68.~ Also contained here is a paragraph about generating facilities being allowed on

2 distribution networks on a trial basis at the discretion of the utility. Additional details are in

3 subsection 4.6.

4 4.2 Screens

5 69. This subsection lists nine screens or technical criten'a that are used to determine

6 which level or track the interconnection application will follow. To qualify for the Level 1 Super

7 Fast Track, the fifth and sixdi screens must be met. To qualify for the Level 2 Fast Track, all nine

8 screens must be met. A11 proposed generating facilities that do not meet the screens for the other

9 levels would go through the Level 3 Study Track.

10 4.3 LevelI Super Fast Track Process

l l 70. This subsection describes the steps and timeline of the Level l Super Fast Track.

12 process. The first step is the customer submitting an application. The utility then receives the

13 application and notifies the customer as to whether the application is complete or incomplete. The

14 utility reviews the complete application. After approval of the application, an Interconnection

15 . Agreement is signed. The utility performs a site inspection. After the generating facility meets all

16 applicable requirements, the utility notifies the customer of approval for parallel operation or Of

17 any deficiencies. If the generating facility does not pass the initial site inspection, the customer

18 corrects outstanding issues arid schedules a re-inspection.

19 4.4 Level 2 Fast Track Process

20 71. This subsection describes the steps and timeline of the Level 2 Fast Track process.

21 The customer is encouraged to contact- the utility to discuss the project prior to applying for

22 interconnection. The customer then submits an application. The utility receives the application

23 and notifies the customer as to whether the application is complete or incomplete. The utility

24 reviews the complete application. After approval of the application, an lNterconnecdon Agreement

25 is signed. The utility performs a site inspection. After the generating facilityrneets all applicable

26 requirements, the utility notifies the customer of approval for parallel operation or of any

27 deficiencies.. If the generating facility does not pass the .initial site inspection, the customer

28 corrects outstanding issues and schedules a re-inspection.

i
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1

I

i

i
1

There is the potential of having to process a very complicated system under level 2.
There may be a need to consult an expert in generators and/or protection equipment
to determine the completeness of an application.

More time may be needed when several applications are filed within a short amount
of time or when an employee or consultant with specific expertise is not available.

d. An application may meet all of the screens for Level 2, but the utility will need to look
at its own system to see if any changes need to be made to accommodate the generator.
Examples are needing to modify breaker settings or needing to install a capacitor to
correct power factor problems.

76.

;
:

!
|
i

1 Timelines . , .

2 72. The CoOperatives had previously proposed adding the words "normally not more

3 than" before the number of business days in the Level 2 process for the five business days to

4 determine whether an application is complete and the 15 business days to review the application

5 and notify the customer of the result.

6 73. The DG Advocates had opposed any soilening of the timeframes in the Level 2

7 process. Level 3 timeframes had been softened to reflect the fact that Level 3 interconnections can

8 be more complicated or variable. However, the Level 1 and Level 2 processes only apply to

9 simpler and problem-free interconnections.

10 74. Staff had not included the Cooperatives' proposed language in the Interconnection

l l Document filed on January 24, 2007. If the Level 2 timeframes are set at reasonable levels, they

12 should be firm.

13 75. The Cooperatives continue to propose, and AMPUA supports, the language

14 "normally not more than" for the following reasons:

15 a. The Level 2 time Names may be set at reasonable levels for large utilities, but small
municipal and other non-jurisdictional electric distribution companies as well as

16 cooperatives may not have the level of staff or expertise to process the applications
17 in the listed time Names.

18

19

20

21

22

23

24

25 Staff continues to agree wide the DG Advocates on this issue. If  the Level 2

26 timeframes are set at reasonable levels, they should be firm. If a project is more complex than a

27 typical Level 2 project and requires extra time to process, it should be moved to Level 3 unless the

28 customer agrees dirt the Utility can have more time in Level 2.

b.

c.

Decision No. 69674



i
3

i
I

I

Page 19 Docket No. E-00000A-99~0431

I

1 Application Fees

2 77. Staff included the following sentence in the kiterconnection Document filed on

3 January 24, 2007:

4 A Utility may charge an application fee, fa tary containing such alee is approved
5 by the Commission.

6 78. The Joint Utilities support the proposal on application fees and recommend that

7 initial tarif fs be approved during the compliance phase of the mlemakiing portion of this

8 proceeding. The DG Advocates concur in setting these fees in a process before the Commission.

9 Staff believes that a utility could tile a request for Commission approval of a tariff containing an

10 application fee at any time.

l l Additional Review

12 79. When a generating facility has failed to meet one or more of the screens, the utility

13 may offer to perform an "Additional Review" (typically about three hours of study) to determine

14 whether minor modifications to the electric distribution system would enable the interconnection

15 to be made consistent with safety, reliability, and power quality. The utility would provide to the

16 customer a non-binding, good faith estimate of the costs of such Additional Review and/or such

17 minor modifications. The uti l i ty would not Lmdertalce the Addit ional Rev iew or minor

18 modifications until the customer consents to pay for the review and/ormoditications.

19 80. Staff had included the following language in the Interconnection Document filed on

20 January 24, 2007:

21 A Utility may charge afeefor an Additional Review, :fa tart containing the hourly
rate for Additional Review is approved by the Commission. In addition, costs for

22 Utility facilities and/or equipment modyications necessary to accommodate the
23 Customer's generator interconnection will be the responsibility of the Customer.

24 81. The Joint Util ities believe that the util ity should be .permitted to collect the

25 estimated costs for any additional review from the customer prior to conducting such review. This

26 would ensure that the customer is serious about the project and alleviates any issues associated

27 with collecting dollars alter the review is performed. The Joint Utilities also recommend that

28 initial tarif fs be approved during the compliance phase of the Rulemaking portion of this

I

I

I
I

I
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proceeding They propose the following modifications to the language in the Interconnection

Document:

A Utility may charge afeefor an Additional Review, Y"a tary containing the hourly
rate for Additional Review is approved by the Commission. Upon receipt of the
Utilitv's non-binding goodjizith estimate of the costs of such additional review, the
Customer must agree in wn'tin,qwithin 15 Business Divs of the o8'er and submit a
deposit for the estimated costs. the Customer must pay any review costs that
exceed the deposit within 20 Business Dave of receipt of the invoice. In addition,
costs for Ut il i ty facil i t ies and/or equipment moddieations necessary to
accommodate the Customer's generator interconnection will be the responsibility of
the Customer.

82. StM agrees that the utility should provide an estimate of the cost of an additional

review and that the customer should pay a deposit before the work begins. However, Staff is not

sure that the time limits should be imposed on the customer. Staff proposes the following

language:

A Utility may charge afeefor an Additional Review, fa tarflfeontaining the hourly
rate for Additional Review is approved by the CommiSsion. The Utilitv shall
provide a non-binding good faith estimate of the fee for such additional review.
The Customer must submit a deposit for the estimated _fee before the Additional
Review will be initiated. In addition, costs for Utility facilities and/or equipment
modyications necessary to accommodate the Customer's generator interconnection
will be the responsibility of the Customer.

Inspections and Re-inspections

83. After approval of the application and an Interconnection Agreement is signed, the

utility performs a site inspection within ten business days of request &om the customer. Staff

included the following sentence in the Interconnection Document filed on January 24, 2007:

A Utility may charge for the initial site inspection, fa taryfcontaining such alee is
approved by the Commission.

84. If the Generating Facility does not pass the initial site inspection, the customer

corrects outstanding issues and schedules a re-inspection. Staff included the following sentence in

the Interconnection Document filed on January 24, 2007 :

A Utility may charge for a re-inspection, ff a tan containing such a fee is
approved by the Commission.
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! 1 85.

I

1

I

2

3

4

5

I
I

6 86.
!
I

I

7

8

9

10

11

12

i

8
I
i

I
1

13

15

17

18

19

20

21

'The Joint Utilities support the proposals on both inspection and re-inspection fees

and recommends that initial tariffs be approved during the compliance phase of the Rulemaking

portion of this proceeding. Staff believes that a utility could f ile a request for Commission

approval of a tariff containing an inspection or re-inspection fee at any time.

4.5 Level 3 Studv Track ProCess

This subsection describes the steps and timeline of the Level 3 Study Track process.

The customer is encouraged to contact the utility to discuss the project prior to applying for

interconnection. The customer then submits an application. The utility receives the application

and notifies the customer as to whether the application is complete or incomplete. The utility

reviews the complete application. If further information is needed, a scoping meeting is held

where the customer describes the proposed generating facility design and the utility talks about

system conditions at the proposed point of  interconnection. The ut i l i t y  wi l l  send an

acknowledgement letter about the scope to the customer upon request. If  requested by the

14 customer, the utility undertakes an interconnection feasibility study to provide a preliminary

review of potential impacts resulting from the .proposed interconnection. If deemed necessary by

16 either party, the utility undertakes a system impact study which is a Ml engineering review of all

aspects of the generator's impact on the utility system. If deemed necessary by the utility, the

utility undertakes a facilities study which is a comprehensive analysis of the actual construction

needed to take place based on the outcome of the impact study. After all requirements are met and

all items identified in the studies are resolved, an Interconnection Agreement is signed. The utility

performs a site inspection and witnesses the testing of protective devices. After the utility verifies

22 that the generating facility is in compliance with all applicable requirements, the utility notifies the

customer of approval for parallel operation or of any deficiencies. If the generating facility does

24 not pass the initial site inspection, the customer corrects outstanding issues and schedules a re-

23

25 inspection.

26 Application Fees

27 87. Staff 'Included the following sentence in the Interconnection Document filed on

28 January 24, 2007:

I
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A Utility may charge an opplicationfee, Y"a tanyfeontaining such alee is approved
by the Commission.

|
l
I

I
I

I

I

A Utility may charge a fee for an engineering review, yr a tar containing the
hourly rate for engineering review is approved by the Commission. In addition,
costs for Ut il i ty facil i t ies and/or equipment modif icat ions necessary to
accommodate the Customer's generator interconnection will be the responsibility of
the Customer. The Customer may not be charged for the review of a certified
generator's protection equipment.

A Utility may charge a fee for an engineering review, if a try?" containing the
hourly ratfor engineering review is approved by the Commission. Upon reeeqat of
the Utility's non-binding Hood faith estimate of the costs of such engineering!
review. the Customer must agree in writing within 15 Business Davs of the offer
and submit a deposit for the estimated costs. The Customer must pay any review
costs that exceed the deposit within 20 Business Dave of receipt of the invoice. In
addition, costs for Utility facilities and/or equipment modyications necessary to
accommodate the Customer's generator interconnection will be the responsibility of
the Customer. The Customer may not be charged for the review of a certyiea'
generator's protection equipment.

\

1

2

3 88. The Joint Utilities support the proposal on application fees and recommend that

4 initial tarif fs be approved during the compliance phase of the Rulemaking portion of this

5 proceeding. Staff believes that a utility could file a request for Commission approval of a tariff

6 containing an application fee at any time.

7 Engineering Review

8 89. Staff included the following language in the Interconnection Document filed on

9 January 24, 2007 :

10

l l

12

13

14 90. The Joint Uti l i t ies believe that the uti l i ty should be permitted to collect the

15 estimated costs for engineering reviews from the customer prior to conducting such review. This

16 would ensure that the customer is serious about the project and alleviates any issues associated

17 with collecting dollars after the review is performed. The Joint Utilities also recommend that

18 initial tarif fs be approved during the compliance phase of  the rulemaldng pardon of  this

19 proceeding They propose the following modifications to the language in the Interconnection

20 Document:

21

22

23

24

25

26

27 91, Staff agrees that the utility should provide an estimate Of the cost of an engineering

28 review and that the customer should pay a deposit before the work begins. However, Staff is not

Decision No. 69674
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1 sure that mc time limits should be imposed on the customer. Staff proposes the following

2 language:

3

4

5

6

7

A Utility may charge a fee for an engineering review, If a try containing the
hourly rate for engineering review is approved by the Commission. The Utilitv
shall provide a non-binding good faith estimate of the fee for such engineering
review. The Customer must submit a deposit for the estimated fee before the
engineering review will be initiated. In addition, costs for Utility faeilities and/or
equipment modyications necessary to accommodate the Customer's generator
interconnection will be the responsibility of the Customer. The Customer may not
be charged for the review of certified generator's protection equipment.

8 Inspections and Re-inspections

9 92. After approval of the application and an Interconnection Agreement is signed, the

10 utility performs a site inspection within ten business days of request f rom the customer. Staff

included the following sentence in the Interconnection Document filed on January 24, 2007:11
I

i

!

E
I
1

12 A Utility may ehargefor the initial site inspection, Ya tanyfcontaining such alee is
approved by the Commission.

13

14 93.
I
I

If the Generating Facility does not pass the initial site inspection, the customer

corrects outstanding issues and schedules a re-inspection. Staff included the following sentence in

16 the Interconnection Document filed on January 24, 2007:

15

17 A Utility may charge for a re-inspection, if a taryj" containing such a fee is
approved by the Commission.

18

19 94..

20

21

22

23

24

25

The Joint Utilities support the proposals on both inspection and re-inspection fees

and recommends that initial tariffs be approved during the compliance phase of the rulemaldng

portion of this proceeding. Staff believes that a utility could f ile a request for Commission

approval of a tariff containing an inspection or re-inspection fee at any time.

95. If updated documentation is required to reflect "as» built" conditions, the Customer

submits it to the Utility for review and approval. Staff included the following sentence in the

InterconnectionDocument f i ledon January 24, 2007:

26 The Utility may charge a fee, if a tan# containing such a fee is approved by the
Commission. .

27 \ \

28
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By March 30 of each year; every Uality shallfile with the Commission a distributed
generation Interconnection report for the preceding calendar year that lists the new
Generating Facilities interconnected with the system since the previous year's
report, any distributed generation facilities no longer interconnected with the
Utility's system since the previous report, and the capacity of each facility. The
annual report shall include, for the reporting period, a summary of the number of
complete Applications received, the number of complete Applications approved, the
number of complete Applications denied by leveL and the reasonsfor denial.

.1 96. The Joint Utilities support the above language and recommend that initial tariffs be

2 approved during the compliance phase of the nilernaking portion of this proceeding. Staff believes

3 that a utility could file a request forCornmission approval of a tariff containing a correction fee at

4 any time.

5 4. 6 Interconnection to Secondary Spot Network Svstems

6 97. This subsection describes a pilot program that Arizona Public Service Company

7 ("APS") has developed for interconnecting a small amount of inverter-based customer generation

8 to a Secondary Spot Network System. Currently, APS is the only utility in Arizona that has a

9 Secondary Spot Network System.

10 5. Utility Reporting Requirements

11 98. This subsection describes an Interconnection Manual that each utility would file for

12 Commission approval within 90 days alter adoption of the Interconnection Document. Each

13 Utility would also maintain records concerning applications for interconnection. In addition, Staff

14 had included language in the Interconnect ion Document that  prov ided for an annual

15 interconnection report. The language is the following:

16

17

18

19

20

21

22 The Joint Utilities support the above language and believe that the reporting

23 requirements, as proposed, will not place an undue burden on the Utility.

24 100. UniSource Energy proposes that the reasons for denial listed in the annual report be

25 limited to systems above 10 kw. Otherwise, there would be a large volume of data of reasons for

26 denial ,  much of  which would not be usei i i l  for the purpose of  monitoring how wel l  the

27 interconnection process is worldng. UniSource Energy states that systems of .10 kW and below

28 will generally fall into the Level 1 screen criteria As this screen is simple and straightforward,

99.

3

I
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1

2

3

4

there is little to be gained in reporting specif ic reasons for denial. UniSource proposes the

following modification to the last sentence in the language on reporting requirements:

The annual report shall include, for the reporting period, a summary of the number
of eomplete Applications received, the number of complete Applications approved,
the number of complete Applications denied by leveL and for systems above 10 kW
the reasons for denial.

that, while such considerations must be approved through a Commission proceeding, it is

I

i
z

I

l

5

6 101. Staff finds it difficult to believe that the reporting requirement would produce die

7 voluminous amount of data that UniSource Energy fears. The reasons for denial could be

8 . summarized. If the number of denials is so great, there is even more need to know why.

9 102. The DG Advocates propose that the reports also list specific customers that receive

10 special rate considerations in lieu of connecting to a generating facility. The DG Advocates state

11

12 administratively difficult to monitor all such proceedings, and compiling the data in one place will

13 allow ratepayers to analyze whether their funds are being used appropriately.

14 103. Staff  has expanded the items in the annual report to include a list of special

15 contracts approved by the Commission that provide discounted rates to customers as an alternative

16 to self-generation. Since the number of such contracts is small, this should not be burdensome to

17 the utilities. The language is as follows :

T71e annual report shall also include a list ofspeeial contracts, approved by the
Commission .during ire reporting period, that provide discounted rates to
customers as an alternative to regeneration.

18

19

20

21 6. Definitions

22 , 104.

23 Waiver Provision

24 105. UniSource Energy suggests that the upcoming Rulemaking on interconnection

25 standards include a provision for utility-requested waivers of specific details of the interconnection

26 standards to al low for changing generation technologies and die aggregate impacts of

This subsection includes definitions of terns used in the Document.

27 interconnected DG.

28 .
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Staff Recommendations

2 106. Staff has recommended that the Commission adopt a modified version of the

3

4

5 107.

6

7

8 108.

9

10

PURPA standard on interconnection, as included in Finding of Fact No. 11, that would apply to all

electric distribution companies in Arizona that are regulated by the Commission.

Stdf has also recommended that the Commission direct Staff to begin a Rulemaking

process to convert the Interconnection Docmnent into rules. The DG Advocates and AECC agree

with Staff that a Rulemaking process should begin on the subject of interconnection.

In addition, Staff has recommended that the electric distribution companies use the

Interconnection Document as a guide for interconnecting distributed generation facilities until such

time as interconnection rules go into effect.

11
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12 1.

13 2.

CONCLUSIONS OF LAW

The Commission has jurisdiction the subj act matter of the application.

The Commission, having reviewed the application and Staffs Memorandum dated

14 June 15, 2007, concludes that it is in the public interest to direct Staff to begin a Rulemaking

15 process on interconnection.

16 ORDER

17 IT IS THEREFORE ORDERED that a modified version of the PURPA standard on

18

19

interconnection, as included in Finding of Fact No. ll, that would apply to all electric distribution

companies in Arizona that are regulated by the Commission is adopted.
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IT IS FURTHER ORDERED drat Staff is to begin a Rulemaking process to convert the

BY THE ORDER OF THE ARIZONA CORPORATION COMMISSION

comm1ss1onE¥ C`6z0rw1é sIonER

l

IN WITNESS WHEREOF, I BRIAN c. McNEIL, Executive
Director of the Arizona Corporation Commission, have
hereunto, set my hand and caused the official seal of this

Phoenix, this <3'8*"'day of 4_8
Commission to be affixed at the Capitol, in the City of

bLK.!2..J ,2007.

Lr

z L m
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DISSENT:

1

2 Interconnection Document into rules.

3 IT IS FURTHER ORDERED that this Decision shall become effective immediately.
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1. APPLICABILITY

1.1 Applicable Generating Facilities

This Document applies to all Generating Facilities with power ratings of 10 MW or less,
operating (or applying to operate) in parallel with an electric public utility disMbution system in
Arizona' This Document establishes technical and procedural requirements, terms, and
conditions that will promote the safe and effective parallel operation of Customer-owned
Generating Facilities. This Document includes provisions for interconnecting to a radial or
-secondary spot network system. It includes the three distinct types of generators: (a) solid-state
or static inverters, (b) induction machines, and (c) synchronous machines.

These Interconnection procedures are limited to 10 MW or less. The total capacity of an
individual Customer's Generating Facility may exceed 10 MW, however, no more than 10 MW
of a facilitjts capacity will be interconnected at a single Point of Interconnection as provided for
in these procedures .

The electric rates and schedules, terms and conditions of service, or other contract provisions
governing the electric power sold by an electric public utility to an Arizona retail customer are
subject to the jurisdiction of the Arizona Corporation Commission ("ACC"). The ACC also has
jurisdiction when the Utility purchases excess power from Customer-owned Qualifying Facilities
("QFs") under 18 c.F.R. §§292.303, 292.306(2004).

The Federal Energy Regulatory Commission has jurisdiction over all Interconnections with
facilities that are subject to the electric public Utility's Open Access Transmission Tarif f
("OATT") at the time the interconnection request was made.

1.2 Types of Generating Facilities

Generating Facilities include induction and synchronous electrical generators as well as any type
of electrical inverter capable of producing A/C power. The Customer may elect to run his
Generating Facility in Parallel with the Util ity's system (either on a continuous basis or
momentarily), or he may run it as a Separate System with non-parallel load transfer between the
two independent power systems. A description and the basic requirements for these methods of
operation are outlined below.

Parallel System
A Parallel, or interconnected, generator is connected to a bus common with the Utility's system,
and a transfer of power between the two systems is a direct result. A consequence of such
interconnected operation is that the Customer's Generating Facility becomes an integral part of
the distribution system, and it must be considered in the electrical protection and operation of the
distribution system.

r
a
3

1 subj.ect to Commission jurisdiction.,
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Parallel Systems include any type of Generating Facility that can electrically parallel with, or
potentially backfeed the Utility system. Additionally, any Generating Facility system using a
"closed transition" type transfer switch or a multi-breaker transfer scheme, or an electrical
inverter that can be configured or programmed to operate in a "utility interactive mode," may be
required to have relays to prevent potential backfeeding to the Utility system, and is classified as
a Parallel System. Continuous unintenuptible power supply, units without grid tie capability,
and islanding inverter technologies are not considered Parallel Systems provided they are not a
potential backfeed source to the Utility. "

The Utility has specific interconnection, contractual, and inspection requirements, as outlined in
these provisions, that must be complied with and information that needs to be submitted for all
interconnected Generating Facilities. These may include protective relaying, metering, special
rate schedules, applicable safety devices, and 'information requirements (as specified impeach
Utility's Interconnection Manual).

.

I

I

:

I
I

I

There are two sub-types of Parallel Systems,.as described below: Momentary Parallel Systems
and Islandable Systems.. Momentary Parallel Systems have similar requirements as regular
Parallel Systems, whereas Islandable Systems are unique.

• Momentary Parallel System. A Momentary Parallel System is one that transfers electrical
load between the Utility grid and the Customer's Generating Facility by means of a "make-
before break" transfer scheme. Momentary Parallel Systems synchronize the Generating
Facility with the Utility grid for a period not to exceed ten seconds for the purpose of
un'u1ten'upted load transfer.

Momentary Parallel Systems are useful for customers who wish to have greater reliability of
electric service without experiencing the momentary outage of service that occurs under a
"break-before-make" transfer switch scheme. Additionally, this approach allows the
customer to more effectively test the switchgear and generator with load during weekly and
monthly testing.

• Islandable System. An Islandable System is a Generating Facility interconnected to a bus
common with the Utility's system,where the Generating Facility is designed to serve part of
the Utility grid that .has become or is purposehally separated from the rest of the grid.
Currently there are no rules, standards, or protocols governing this type of system operation.
As such, an Islandable System as defined herein is not allowed.

Separate System
A Separate System is one in which there is no possibility of electrically connecting or operating
the Customer's Generating Facility in parallel with the Utility's system. The Customer's
equipment must transfer load between the two power systems in an open transition or non-
parallel mode. If the Customer claims a Separate System, the Utility may require verification
that the transfer scheme meets the non-parallel requirements.

Separate Systems used to Supply part or all of the Customer's load during a Utility power outage
must be connected to the Customer's wiring through a double throw, "break-before-rnake"
transfer switch specifically designed and installed for that purpose. The transfer switch must be
of a fail-safe design, `which, under no circumstances, will allow the Generating Facility tO
electrically interconnect or parallel with Utility's system. The transfer switch must always

4 -
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disconnect the Customer's load firm the Utility's power system prior to connecting it to the
Generating Facility. Conversely, the transfer switch must also disconnect the load Hom the
Generating Facility prior to re-connecting it with the Utility's system. These requirements apply
to both actual emergency operations as well as any testing of the Generating Facility. A l l
transfer switches and transfer schemes must be listed by a Nationally Recognized Testing
Laboratory ("NRTL") for the purpose as used, and also inspected and approved by the
jurisdictional electrical inspection agency.

Separate Systems that are not connected with the Utility system and do not pose a potential
backfeed source are not subject to ACC jurisdiction or the provisions in this Document, short of
verifying that the transfer scheme meets the non-parallel requirements.

There is one sub-type of Separate System, as described below: Portable Generators.
Portable Generators. Portable Generators are not designed to be connected to a building's
permanent wiring system, and are not to be connected to any such wiring unless a permanent
and approved transfer switch is used. Failure to use a transfer switch can result in backfeed
into the Utility system. (The generator voltage can backfeed through the Utility transformer

. and be stepped up to a very high voltage.) This can pose an electrocution hazard to anyone
working on the power lines or on Utility equipment.

•

Portable Generators that are not connected with the Utility system and do not pose a potential
backfeed source are not subject to ACC jurisdiction or the provisions in divs Document short
of verifying that the transfer scheme meets the non-parallel requirements.

5
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2. RIGHTS AND RESPONSIBILITIES

2.1 Customer Rights and Responsibilities

A Customer has the right to interconnect a Generating Facility with the electric Utility system.
A Customer has the right to expect prompt, reasonable, and professional responses Eom the
Utility at every step of the interconnection process. A Customer has the right to expect
reasonable cost estimates, outlines of the proposed work, supporting data, and justification for
proposed work before the Utility undertakes any studies or system upgrades to accommodate the
Generating Facility.

A Customer has the responsibility of disclosing to the Utility items specified herein on the
Generating Facility and its operation. The Customer so has the responsibility of ensuring that:

(a)

(b)

(C)

(d)

(e)

<f)

(8)

(h)

the Generat'ulg Facility meets all minimum safety and protection requirements outlined
'm these provisions and the Utility's Interconnection Manual,
the Generating Facility meets all applicable construction codes, safety codes, electric
codes, laws, and requirements of government agencies having jurisdiction,
all the necessary protection equipment is installed and operated to protect its
equipment, Utility personnel, the public, and the Utility system,
the Generating Facility design, installation, maintenance, and operation reasonably
minimizes the likelihood of causing a malfunction or other dishirbance, damaging, or
otherwise impairing the Utility system;
the Generating Facil ity wil l not adversely affect the quality of  serv ice to other
customers (but no more or less than the present standard of care observed by regular
Utility/consumer connections,
the Generating Facility will minimally hamper efforts to restore a feeder to service
(specifically when a clearance is required);
the Generating Facility is maintained in accordance with applicable manufacturers'
maintenance schedule; and
the Utility is notified of any emergency or hazardous condition or occurrence with the
Customer's Generating Facility, which could affect safe operation of the Utility
system. (This notification can be through electronic communication.)

The Customer is required to meet the timeframes specified in this Document Mess the Utility
and Customer mutually agree on other time frames and so long as the project moves forward in a
fair and reasonable manner.

The Customer is responsible for all Interconnection facil ities required to be installed to
'interconnect the Customer's Generating Facility to the Utility system. These may include
connection, transformation, switching, protective relaying, metering and safety equipment, and
any other requirements as outlined in these provisions or other special items specified by the
Utility. All such interconnection facilities are to be installed by the Customer at its sole expense.

The Customer will own and be responsible for designing, installing, operating and maintaining
control and protective devices, in addition to minimum protective relays and devices specified in
the` Utility's InterconnectioN Manual, to protect its facilities from abnormal Operating conditions
such as, but not limited to, electric overloading, abnormal voltages, and fault currents. Such

6
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protective devices must promptly discoNnect the Generating Facility from the Utility's system in
the event of a power outage on the Utility's system. The Customer will also own and be
responsible for designing, installing, 'operating and maintadrNng interconnection facilities on the
Customer's premises as may be required to deliver power from the Customer's Generating
Facility to the Utility's system at the Point of Interconnection.

In the event that additional facilities are required to be installed on the Utility's system to
accommodate the Customer's generation, the Utility will install such facilities at the Customer's
expense. The Utility shall provide notice to the Customer of intent to install such facilities early
in the process. The Customer is not responsible for Utility upgrades for other customers
unrelated to the Generating Facility installation.

All Customers interconnecting a Generating Facility with the Utility system shall (a) sign an
Interconnection/Connection Agreement, and all other applicable purchase, supply, and standby
agreements, in accordance with the prevailing Document in effect at that time, and (b) comply
with all applicable tariffs, rate schedules and Utility service requirements. ~- .

2.2 Utility Rights and Responsibilities

A Utility is obligated to interconnect Generating Facilities, subject to the requirements set forth
in these provisions and in each Utility's Interconnection Manual.

A Utility has the right to expect prompt, reasonable, and professional responses &om the
Customer during the interconnection process.

I

x

x

Because a Utility is required to safeguard its system, other consumers, and the general public, a
Utility has the right and responsibility to ensure that an interconnected Generating Facility:

(a)

(b)
(C)

will not present any Lu reasonable hazards to Utility personnel, other customers, or the
public;
minimizes the possibility of damage to the Utility and other customers' equipment; and
minimally hampers efforts to restore a feeder to service (specifically when a clearance
is required).

The Utility will notify the Customer if there is any evidence that the Customer's Generating
Facility operation causes disruption or deterioration of service to other customers served from
the utility system or if such operation causes damage to the utility system.

A Utility is required to meet the time fti'ames specified in this Docmnent unless the Utility and
Customer mutually agree on other time frames and so long as the project moves forward in a fair
and reasonable manner.

A Utility has the responsibility to make its Interconnection Manual, standard Application fonn(s)
and Interconnection Agreen1ent(s) readily available to Customers, and as soon as practical,
readily accessible on its website.

A Utility has.the' responsibility to ensure that Customers with Generating Facilities are treated
without discrimination.

7

I

Decision No. 69674

in



Docket No. E~00000A-99-0431
I

I

l

I

I
I

I

Before the Utility undertakes any studies or system upgrades that will be charged to the
Customer, a Utility has the responsibility to provide a detailed cost estimate, outline of the
proposed work, supporting data, and justification for the proposed work. .

i
I
!|

A Ut i l i ty must show good cause why a Customer's Generating Facility that satisfies the
requirements of this Document and the Utility's Interconnection Manual should not be approved
for interconnected operation.

If facility upgrades be needed to accormnodate the Generating Facility, a Utility will reduce the
charge of the upgrade to the customer by the amount of any-benefits. if  any. to the grid that are
readily quantifiable by the Utilitv. In addition, aUtility cannot reject an Application on the basis
of distribution system conditions that are already deficient, or change a Customer for facility
upgrades that are overdue or soon to be required to ensure compliance with good. utility practice,
except that applications can be rejected in instances where reliability or safety would be further
compromised by a DG installation. A Utilitv shall not charge a Generating Facility Customer
differently than any other Customer for facility upgrades in accordance with generally applicable
Commission-approved tariffs.

2.3 EasementslRigl1ts of Way

Uti l i ty Right to Access Utility-Owned Facilities and Equipment. Where an easement or right
of way does not exist, but is required to accommodate the interconnection, the Customer must
provide to the Utility suitable easements or rights of way, in the Utility's name, on the premises
owned, leased, or otherwise controlled by the Customer. If the required easement or right of way
is on another's property, the Customer must obtain and provide to the Utility a suitable easement
or right of way, in the Utility's name, at the Customer's sole cost and in sufficient time to
comply with the Interconnection Agreement requirements. The Utility will use reasonable
efforts to utilize existing easements to accommodate the interconnection to the extent possible
and will assist the Customer in seeming necessary easements at the Customer's expense that do
not exist but are necessary to accommodate the interconnection.

2.4 Insurance

The Customer is not required to provide general liability insurance coverage as a condition for
Interconnection. Due to the risk of  incurring damages, i t  is recommended that every
Interconnection Customer protect itself with insurance or other suitable financial instrument
sufficient to meet its construction, operating, and liability responsibilities. At no time shall the
Utility require that the Customer negotiate any policy or renewal of any policy covering any
liability through a particular insurance provider, agent, solicitor, or broker.

The inability of the Utility to require the Customer to provide general liability insurance
coverage for operation of the Generating Facility is not a waiver Of any rights the Utility may
have to pursue remedies at law against the Customer to recover damages.

2.5 Non-Circumvention

8
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A Utility and its affiliates shall not use knowledge of proposed distributed generation projects
submitted to it for interconnection or study to initiate competing proposals to the customer that
offer either discounted rates in returN for not installing the 'distributed generation, Or offer
competing distributed generation projects. Customers are not precluded f rom sharing
information in their possession regarding a potential distributed generation project with a Utility
or its affiliates, or 'firm using information regarding a potential distributed generation project to
negotiate a discounted rate or other mutually beneficial arrangement with a Util ity or its
affiliates. The Utility shall be permitted to inform the Customer of existing or pending (awaiting
approval by the ACC) rate schedules that may economically benefit or otherwise affect the
Customer's project.

I
I

3
l
I

g
I
x
x
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3. GENERAL PROCESS AND PROCEDURES FDR ALL LEVELS

3.1 Designation of Contact Persons

Each Utility shall designate a person or persons who will serve as the Utility's contact for all-
matters related to distributed generation Interconnection, identify to the Commission its
distributed generation contact person, and provide convenient access through its internet web site
to the names, telephone numbers, mailing addresses and electronic mail addresses for its
distributed generation contact person(s).

I
8
I

Each customer applying for Interconnection shall designate a contact person or persons, and
provide to the Utility the contact's name, telephone number, mailing address, and electronic mail
addresses.

3.2 Non-discrimination

iI Al1 Applications for interconnection and parallel operation of distributed generation shall be.
processed by the Utility in a non-discnminatory manner.

|
y

I

x
3.3 Application Submission Requirements

I
i The Utility may require additional documentation to be submitted with the Application. Each

Utility's Application form will specify what additional documentation is required. Additional
docurneutadon may include an electrical one-line diagram, an electrical dire-line diagram, AC
and DC control schematics, plant location diagram, and site plan. Upon request, the Utility will
provide the Customer with sample diagrams that indicate the preferred level of detail and type of
information required for a typical inverter-based system.

3.4 Minor Modifications

It is recognized that certain Applications may require minor modifications to the Generating
Faci l i ty or the Appl ication whi le they are being rev iewed by the Uti l i ty. Such minor
modifications to a pending Application shall not require that it be considered incomplete and
treated as a new or separate Application.

3.5 Certification

Compliance with codes and standards. In order  to qual i f y  as "Cert i f i ed"  f or  any
interconnection procedures, relevant equipment shall comply with the following codes, guides,
and standards as applicable, and as specified in this document:

(a) IEEE 1547 Standard for Interconnecting Distributed Resources with Electric Power
Systems (including use of IEEE 1547.1 testing protocols to establish conformity);

10
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(b) IEEE 1547.1 Standard for Conformance Testing Procedures for Equipment
Interconnecting Distributed Resources with Electric Power Systems;

(c). UL 1741 Inverters, Converters, and Controllers for Use in Independent Power Systems,

(d) IEEE Std 929-2000 IEEE Recommended Practice for Utility Interface of Photovoltaic
(PV) Systems, .

Ce) NFPA 70 (2002), National Electrical Code;

(D IEEE Std C37.90.1-1989 (R1994), IEEE Standard Surge Withstand Capability (SWC)
Tests for Protective Relays and Relay Systems;

( é ) EEE Std C37.90.2 (1995), IEEE Standard Withstand Capability of Relay Systems to
Radiated Electromagnetic Interference from Transceivers,

(h) IEEE Std C37.l08-1989 (R2002), IEEE Guide for the Protection of Network
Transformers,

(i) IEEE Std c57.12.44-2000, IEEE Standard Requirements for Secondary Network
Protectors,

(j) IEEE Std C62.41.2-2002, IEEE Recommended Practice on Characterization of Surges
in Low Voltage (1000V and Less) AC Power Circuits;

(k) IEEE Std C62.45-1992 (R2002), IEEE Recommended Practice on Surge Testing for
Equipment Connected to Low-Voltage (1000V and Less) AC Power Circuits;

(1) ANSI C84.1-1995 Electric Power Systems and Equipment
Hertz);

Voltage Ratings (60

(m) IEEE Std 100-2000, IEEE Standard Dictionary of Electrical and Electronic Terms
NEMA MG 1-1998, Motors and Small Resources, Revision 3;

(H) IEEE Std 519-1992, IEEE Recommended Practices and Requirements for Harmonic
Control in Electrical Power Systems; and

(0) NEMA MG 1-2003(Rev 2004), Motors andGenerators, Rev. 1.

a

I

:

l
I
\
I

Requirements for Certification. Generating Facility equipment proposed for use separately or
packaged with other equipment in an Interconnection system shdl be considered Certified for
interconnected operation if:

I
I

(a) it has been tested in accordance with industry standards for continuous utility
interactive operation in compliance with the appropriate codes and standards
referenced above by any Nationally Recognized Testing Laboratory (NRTL)
recognized by the U. S. Occupational Safety and Health Administration to test and
certify Interconnection equipment pursuant to the relevant codes and standards 'listed
above;

11
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(b) it has been labeled and is, publicly listed by such NRTL at the time of
Interconnection application, and

the

(C)

5
I

such NRTL makes readily available for verification all test standards and procedures it
utilized in performing such equipment certification, and, with consumer approval, the
test data itself The NRTL may make such information available on its website and by
encouraging such information to be included in the manufactLlrer's literature
accompanying the equipment; .

The Customer must verify that the intended use of the equipment falls within the use or uses for
which the equipment was tested, labeled, and listed by the NRTL.

Certified equipment shall not require iixrther type-test review, testing, or additional equipment to
meet the requirements of this Interconnection procedure and the ~Uti1ity's Interconnection
Manual. Nothing herein shall preclude the need for project Interconnection review and approval
by the Utility or on-site commissioning testing prior to the Interconnection nor follow-up
production testing by the NRTL.. .

If the certified eqLu'prnent includes only interface components (switchgear, inverters, or other
interface devices), then a Customer must show that the Generating Facility is compatible with
the interface components and is consistent with the testing and listing specified for this type of
Interconnection equipment.

Certified equipment does not include equipment provided by the Utility.

3.6 No Additional Requirements

If a Customer's Generating Facility complies with all applicable requirements in this Document
and the Utility's Interconnection Manual, a Utility may not require the Customer to install
additional controls, or perform or pay for additional tests, in order to obtain approval to
interconnect except as mutually agreed to by the parties or required by the Commission.
Additional equipment may be installed by the Utility at its own expense.

3.7 Disconnect from or Reconnect with the Grid Procedure

A Utility may disconnect a Customer's Generating Facility from the Utility system under the
following conditions:

<a) Expiration or termination of Interconnection Agreement. The Interconnection
Agreement specifies the effective term and termination rights of the Utility and the
Customer. Upon expiration or termination of the Interconnection Agreement with a
Customer, in accordance with the terms of the agreement, the Utility may disconnect a
Customer's Generating Facility.

(b) Non-Compliance with technical Interconnection requirements. A Utility may
disconnect a Customer's Generating Facility if the facility is not in compliance with the
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technical requirements. Normally within two business days from the time the Customer
notifies the Utility that the facility has beenrestored to compliance with the technical
requirements, the Utility shall have an inspector verify Such compliance. Uponlsuch
verification, the Customer in coordination with the Utility may reconnect the facility.

<<=> »

I

System emergency. A Utility may temporarily disconnect a Customer's Generating
Facility without prior written notice in cases where continued Interconnection of the
Generating Facility will endanger persons or property. During the forced outage of a
Utility system, the Utility shall have the right to temporarily disconnect a Customer's
facility tO make immediate repairs on the Utility's system. When possible, the Utility
shall provide the Customer with reasonable notice and reconnect the Customer as
quickly as reasonably practical.

!
I

(<1) Routine maintenance, repairs, and modifications. A Utility may disconnect a
Customer's Generating Facility Nom the grid with reasonable prior notice of a service
intemiption for routine maintenance, repairs, aNd Utility system modifications. The
Utility shall dlow rwomection of the Customer's Generating Facility as quicldy as
reasonably possible following anysuch service intemlption.

I

1

1
1

I

(e) Absence of executed Interconnection Agreement. In order to interconnect a
Customer's Generating Facility to a Utility system, the Customer and the Utility must
execute an Interconnection Agreement. The Utility may refuse to connect or may
disconnect the Customer's Generating Facil i ty i f  an executed Interconnection
Agreement is not in effect.

l
l
g

The Parties shall cooperate with each other to restore the Generating Facility and the Utility
system to their normal operating state as soon as reasonably practicable.

Temporary disconnection by Customer. The Customer retains the option to temporarily
disconnect its Generating Facility from the Utility's system at any time. Such temporary
disconnection shall not be a termination of the Interconnection Agreement unless specified as
such.

Agreement survival rights. The Interconnection Agreement between the Utility and the
Customer shall continue in effect after disconnection or termination of electric service to the
extent necessary to allow or require either party to fulfill rights or obligations that arose under
the agreement.

Duration and Termination of the Interconnection Agreement. The Interconnection
Agreement shall become effective on the effective date specified in the Agreement and shall
remain in effect thereafter lmdess and until:

(a) it is terminated by mutual agreement of the parties;

(b) it is replaced by another Interconnection Agreement with mutual consent of the parties;

e
l

I

I

(c) it is terminated by either party pursuant to a breach or default of the Agreement, or
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If a dispute arises between the parties regarding a provision contained in this Document and/or
Agreement, or a party's performance of its obligations as stated in this Document and/or
Agreement, or any other matter governed by the terms of the Document and/or Agreement, the
parties agree that such dispute will be resolved in the manner prescribed in this section.

3.8 Dispute Resolution

Upon termination of the Interconnection Agreement, the Customer shall be. responsible for
ensuring that the electrical conductors connecting the Generating Facility to the Utility system
are iMmediately l i f ted and permanently removed, so as to preclude any possibi l i ty of
interconnected operation in the future. The Utility reserves the right to inspect the Customer's
Generating Facility to verify that it- is permanently disconnected.

(a)

(d)

(b)

(C)

(d)

Notification and Response. Promptly upon .the occurrence of the dispute, the
aggrieved party will notify the other party in writing (the "Claimant's Statelhent"),
setting forth in sufficient detail the basis for the dispute, the aggrieved party's position,
and its proposal for resolution of the dispute. Within ten (10) business days following
receipt of the Claimant's Statement, the other party will respond in writing (the
"Responsive Statement") setting forth in sufficient detail the respondent's position and
its proposal for resolution of the dispute.

the Customer terminates its electric Utility service with the Utility and/or vacates or
abandons the property on which the Generating Facility is located, or the Generating
Facility, without mutual agreement of the parties.

Good Faith Negotiation. Within ten (10) business days after the aggrieved party's
receipt of the Responsive Statement, the pres will meet and attempt in good faith to

expeditiously negotiate a resolution to the dispute.. In attendance for eachparty at that=
opening session and throughout the dispute resolution procedure described iN this
section will be a representative or representatives of each party who are authorized to '
act for the party and resolve this dispute without resort to higher auModty.

Dispute Resolution by Mediation. Any dispute(s) arising out of or relating to this
Document shall be subject to binding mediation by a mutually acceptable mediator. If
no mediator is mutually acceptable, then a mediator shall be appointed by the Arizona
Office of the American Arbitration Association, at the request of any party. The costs
of mediation shall be borne by the losing party and as prescribed by the mediator.

Arizona Corporation Contuni~ ~sion. -In the event such dispute is not resolved B544 _
mediation, then the parties consent to jurisdict ion to resolve any such dispute he Rik
Arizona Corporation Commission of the State of Arizona

Docket No. E-00000A-99-0431
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4. SPECIFIC PROCESS AND PROCEDURES FOR EACH LEVEL

4.1 Summary of Interconnection Levels I Tracks

Level 1 Super Fast Track: Certified inverter-based facilities that have a power rating of 10
kW or less, are interconnected on a radial line, and meet screens (e) and (f) in section 4.2 below.
Refer to Section 4.3 for additional details.

Level 2 Fast Track: Generating Facilities that have a power rating of 2 MW or less, are
interconnected on a radial line, and meet screens (a) through (i) in section 4.2 below. Refer to
Section 4.4 for additional details.

Level 3 Study Track: Generating Facilities that have a power rating of 10 MW or less that do
not meet the criteria or screens for other Levels. Interconnection studies may be required. Refer
to Section 4.5 for additional details. .

Distribution Networks: On an interim basis, certified inverter-based Generating Facilities that
have a power rating of 10 kW or less will be allowed to be interconnected on a secondary spot
network system and otherwise as approved by the Uti l i ty. Generators wi l l  only be
interconnected on a trial, pilot basis, at the discretion of the Utility, under the interconnection
process set forth in the Utility's Interconnection Manual. This process may be revised upon
completion of IEEE 1547.6. Refer to subsection 4.6 for additional details.

4.2 Screens

(a) For Interconnection of a proposed generator to a radial distribution circuit, the aggregated
generation, including the proposed generator, on the circuit will not exceed 15 percent of the;
total circuit annual peak load as most recently measured at the substation or on a line section.
In the case of generators certified to UL 1741 and IEEE 1547, a line section is that portion of

. a distribution system connected to a customer's facility bounded by automatic sectionalizing
devices, or the end of the distribution line. For non-certiNed generators, a line section is that
portion of a distribution system connected to a customer's facility bounded by automatic
sectionalizing devices, a fused lateral, or the end of the distribution line. The aggregated
generation, including the proposed generator, must also be less than 50 percent of the
minimum daytime feeder or line section load, where these data are available, unless die
minimum load is zero.

(b) The proposed generator, and new motors associated with the proposed generator, in
aggregation with other generation on the distribution circuit, will not contribute more than 10
percent to the distribution circuit's maximum fault current at any point on the Utility's
distribution system, including normal contingency conditions that may occur due to
reconfiguration of the feeder or the distribution substation;

(c) The proposed generator, in aggregate with other generation on the distribution circuit, will
not cause any distribution protective devices and equipment (including but not limited to

' substation breakers, fuse cutouts, and line reclosers), or customer equipment on the system,
to exceed .90 percent of the short circuit interrupting capability; nor is the Interconnection
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Primary distribution line configuration Interconnection to primary distribution line

Three-phase, three wire If a three-phase or single phase generator,
Interconnection must be phase-to-phase

Three-phase, four wire If a three-phase (effectively grounded) or single-
phase generator, Interconnection must be 1ine-to-
neutral

Docket No. 18-00000A-99-0431

proposed for a circuit that already exceeds 90 percent of the short circuit interrupting
capability. . ,

(d) The proposed generator is interconnected to the Utility as shown in the table below:

(e) If the proposed generator is to be interconnected on single~phase shared secondary, the
aggregate generation capacity on the shared secondary, including the proposed generator,
cannot exceed 10 kw, and the proposed generator must be listed toU L 1741.

(t) If the proposed generator is single-phase and is to be interconnected on a transformer center
tap neutral of a 240 volt service, its addition will not create an imbalance between the two
sides of the 240 volt service of more than 20 percent. of nameplate rating of the service
transformer.

(g) The proposed generator, in aggregate with other generation interconnected to the distribution
low voltage side of the substation transformer feeding the distribution circuit where the
generator proposes to interconnect, will not exceed 10 MW in an area where there are known
or posted transient stability limitations to generating units located in the general electrical
vicinity (e.g., 3 or 4 transmission voltage level busses Rom the Point of Interconnection) .

(h) The proposed generator's Point of Interconnection will not be on a transmission line.

(i) The generator cannot exceed the capacity of the customer's easting electrical service.

4.3 Level 1 Super Fast Track Process

The Level 1 Process is available to Customers interconnecting either a single certified static
inverter, with a continuous output power nameplate rating of 10 kW or less, or multiple certified
static inverterS with a combined continuous power nameplate rating of 10 kW or less (screen
"e") to the Utility's distribution system. The inverter(s) must be UL 1741 listed, and certified to
meet the shutdown protective ftmctions (under/over voltage, under/over frequency and anti-
islanding) specified in IEEE 929 (screen "F'). The Generating Facility must also meet all
applicable codes and standards, as well as comply with the Util ity Interconnection and
contractual requirements.

Nothing 'm this process precludes the Customer and Utility &om mutually agreeing to different
Meframes or other procedures for the approval of interconnected operation of a Generating
Facility, so long as the project moves along in a fair and reasonable manner. Nothing in this
process precludes the CustoMer from starting construction prior to contacting the Utility;
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however, the Customer accepts the risk of potentially needing to modify or substantially change
the installation.

The Level 1 Process steps are as follows:

(a) Customer Submits Application. The Customer completes the Interconnection Application
and submits it to the Utility along with all required supplemental information which shall be
noted on the Application form. The Customer may submit a pre-executed Interconnection
Agreement together with the Interconnection Application, if permitted by the Utility. No

initial application fee or processing fee will be charged.

(b) Application is Received and is Complete or Incomplete. The Utility notifies the Customer
within five (5) business days of receipt of the Application as to whether it is complete or
incomplete.

(i) If the Application is incomplete, the Utility will specify what information or material is
necessary to complete the Application.

(ii) The Customer has thirty (30) business days after receipt of such notification to submit
the required infonnadon or materials (or request an extension), or the Application may
be considered withdrawn.

(c) Utility Reviews Application. Within ten (10) business days following the receipt of a
complete Interconnection Application, the Utility reviews the proposed Interconnection and
notifies the Customer of one of the following determinations:

( i ) The proposed Generating Faci l i ty design appears to meet al l  Interconnection
requirements and the Interconnection Application is approved as submitted. A n
Interconnection Agreement (if not already pre-executed) will be prepared by the Utility
and forwarded to the Customer for review and signature in accordance with Step (d)
below; or

|
I

(ii) The proposed Generating Facility design has failed to meet one or more of the
Interconnection requirements, and the Interconnection Application is denied. The
Utility provides an explanation of the reason(s) for the denial (in writing, if requested
by the Customer), and specifies what additional information and/or modifications to the
Customer's Generating Facility or Util ity system are required in order to obtain
approval of the proposed design.

I
i

I

If the Application is denied, the Customer notifies the Utility within twenty (20) business
days whether or not it wishes to proceed with the project. If the Customer does not wish to
proceed with the project, or the Utility is not noticed within the specified time Raine, the
Application may be considered withdrawn. If the Customer wishes to proceed with the
project, then a new Application shall be submitted to the Utility for review and processing
(Step (a) above is re-initiated), along with any additional information and/or modifications to
the Customer's Generating Facility. Alternatively, the Customer may request processing
under Level 2 or Level 3 and shall provide any additional information requested by the
Utility and necessary to process the request under Levels 2 or 3. '

17
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(d) Interconnection Agreement. If the Generating Facility meets all of the applicable
interconnection requirements and the Application is approved, then:

(i) Within Eve (5) business days after the notice of Application approval, or following
receipt of any "as built" or final diagrams from the Customer, the Utility sends to the
Customer the appropriate Interconnection Agreement for review and signature. (This
step may .be omitted if the Utility has received a pre-executed Interconnection
Agreement).

(ii) The Customer reviews, signs, and returns the Interconnection Agreement to the Utility.

(iii) The Customer then completes installation of the Generating Facility within 180 days
alter execution of the Interconnection Agreement, unless an extension is mutually
agreed to by the parties, which extension shall not be unreasonably withheld. The
Utility has the right to terminate any Agreements, and the Interconnection Application
may be considered withdrawn, in the event that this timeframe is exceeded without
extension.

I

i

!I
I

i

(e) Inspection and Testing. The Customer will give the Utility at least five (5) business days
notice to schedule the Utility site inspection and inverter shutdown testing. The Utility ray
schedule metering replacement, if necessary, and labeling of Utility equipment to occur at the
same time. There will be no charge for one initial site inspection by the Utility.

I. The Utility performs the site inspection as arranged and verifies that the Generating Facility,
as best as can be determined, is in compliance with all applicable interconnection and safety
requirements. At a minimum, it is suggested that the Utility shall verify the following:

I

I
|

I

I
(i) An electrical permit and/or clearance has been issued by the authority having

jurisdiction, if required;

(ii) A11 Generating Facility equipment is properly labeled;

(iii) Generating Facility system layout is in accordance with the plant location and site
p1an(s) submitted to the Utility;

(iv) Inverter nameplate ratings are consistent with the information submitted to the Utility;

(v) Utility has unrestricted 24-hour access to the Disconnect Switch (if required), and the
switch. meets all applicable requirements;

(vi) The inverter shuts down as required upon simulated loss fUtility voltage; and

(vii) The Generating Facility is wired, as best as can be determined, in accordance with the
electrical diagrams submittedto the Utility.

The Utility willnormally before or at the time of the siteinspection:

`(i) Install appropriate Metering if required;
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(ii) Label allUtility equipment; and

(iii) Ensure that the Generating.Faci1ity is properly incorporated onto Utility operating maps
and identified as a backfeed source.

The Utility does not have the right to fail a site inspection in the event that any of the above
three requirements (metering, Utility equipment labeling, and the identif ication of the
Generating Facility on the operating maps) are not in place at the dine of the Site Inspection.
The Util ity does have the right to fail any Generating Facility that does not meet the
applicable Interconnection requirements, is not installed substantially in accordance with the
documentation submitted to the Utility, or as a result of any safety or protection violation.

( i ) Notification. Immediately following completion of the site inspection (and upon receipt of
adj final applicable signed interconnection documents), the Utility shall determine whether or
not the Generating Facility meets all applicable requirements, and notify the Customer that:

(i) The Generating Facility is approved for parallel Operation with the Utility's distribution
system per the agreed terms and conditions. Within one (1) business day, following
such oral notification, the Utility shall provide the Customer with such notice in
writing; or

(ii) !
I

I

The Generating Facility has failed to meet one or more of the applicable requirements
or a safety or protection violation has been identified, and the Generating Facility is not
approved for parallel operation. The Utility must provide the reason(s) (in writing, if
requested by the Customer) for not approving parallel operation. Furthermore, the
Uti l i ty has the right to take any reasonable steps (including locking open the
Disconnect Switch) to prevent the Generating Facil i ty f rom parallel operation.
Operation of a generator in parallel without Utility approval may result in immediate
termination of electric service to the Customer. .

I

(g) Corrections (if necessary). In the event that the Generating Facility does not pass the initial
Utility site inspection:

(i)

I

The Customer must correct any outstanding issues and schedule a re-inspection. The
Utility shall re-inspect upon five (5) business days notice ham the Customer to verify
Mt the deficiencies have been remedied. A fee not exceeding one hundred dollars
($l00) may be assessed for each re~inspection conducted by the Utility. Within one (1)
business day following any site re-inspection, where the Utility approves parallel
operation of the Generating Facility, the Utility will provide written notification to the
Customer that the Generation Facility is approved for parallel operation.

(ii) If updated diagrams are required to reflect "as-built" conditions, the Customer must
subrnitthese to the Utility for rev iew and approval within ten (10) business days
following the site inspection. The Utility will process and mail an amendment to the
Interconnection Agreement within live (5) business days after receipt and acceptance of
the revised diagrams for Customer review and signature.

19
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4.4 Level 2 Fast Track Process

The Level 2 Process is available to Customers interconnecting a Generating Facility with' a
continuous output power nameplate rating of 2 MW or less to the Utility's distribution system.
In order to qualify for Level 2, the Generating Facility must meet screens (a) through (i) in
subsection 4.2 above. The Generating Facility must also meet all applicable codes and
standards, as well as comply with the Utility Interconnection and contractual requirements.

Nothing in this process precludes the Customer and Utility from mutually agreeing to different
timeiames or other procedures for the approval of interconnected operation of a Generating

' ` Facility, so long as the project moves along in a fair and reasonable manner. Also, nothing in
this process precludes the Customer from starting construction prior to contacting the Utility;
however, in such case the Customer accepts the risk of potentially needing to modify or
substantially change the installation. .

The Level 2 Process steps are as follows:

(a) Prior to applying. The Customer is encouraged to contact and work closely with the Utility
at the conceptual stages of the design to discuss the proposed design, installation, and
operation. A preliminary electrical one-line diagram would be very helpful at this stage.
This step will ensure that proposed projects proceed in a smooth and timely manner, and that
the Util i ty and Customer understand whether any special considerations, protective
equipment, system modifications, or studies may be required. Upon the Customer's request,
the Utility shall meet with the Customer prior to submission of an Application.

i
I

I

(b) Customer Submits Application. The Customer completes the standard Interconnection
Application and submits it to the Utility along with all required supplemental information
which shall be noted on the Application form. A Utility may charge an application fee, if a
tariff containing such a fee is approved by the Commission.

(c) Application is Received and is Complete or Incomplete. The Utility notifies the Customer
within five (5) business days of receipt of the Application as to whether it is complete or
incomplete.

( i ) If the Application is incomplete, the Utility will specify what information or material is
necessary to complete the Application.

(ii) The Customer has thimbu (30)business days after receipt of such notification to submit
the required information or materials (or request an extension), or the Application may
be considered withdrawn.

(d) Utility Reviews Application. Within fifteen (15) business days following the receipt of a
complete Interconnection Application, the Utility reviews the proposed Interconnection and
notifies the Customer of one of the following determinations:

(i) The proposed Generating Faci l i ty design appears to meet al l  Interconnection
requirements and the Interconnection Application is approved as submitted. A n
Interconnection Agreement wil l  be prepared by the Uti l i ty arid forwarded to the
Customer for review and signature in accordance with Step (e) below, or

20
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(ii) The proposed Generating Facility has failed to meet one or more of the screens, but the
initial review indicates that Additional Review may enable the Utility to detennine that
the Customer's Generating Facility can be interconnected consistent with safety,
reliability, and power quality. In such case, the Utility shall offer to perform Additional
Review (typically about 3 hours of study) to determine whether minor modifications to
the electric distribution system (for example, changing meters, Mses, or relay settings)
would enable the Interconnection to be made consistent with safety, reliability and
power quality. The Utility shall provide to the Customer a non-binding, good faith
estimate of the costs of such Additional Review, and/or such minor modifications. The
Utility shall undertake the Additional Review or minor modifications only alter the
Customer consents to pay for the review and/or modif ications. Such Additional
Review shall take place within 20 business days after the Customer has submitted
payment for the estimated costs, or

(i i i) The proposed Generating Facil i ty design has failed to meet one or more of  the
Interconnection requirements, and the Interconnection Application is denied. The
Utility provides an explanation of the reason(s) for the denial (in writing, if requested
by the Customer), and specifies what additional information and/or modifications to the
Customer's Generating Facil ity or Util ity system are required in order to obtain
approval of the proposed design.

l
i

If the Application is denied, the Customer notices the Utility within twenty (20) business
days whether or not it wishes to proceed with the project. If the Customer does not wish to
proceed Mth the project, or the Utility is not notified within the specified time Name, the
Application may be considered withdrawn. If the Customer wishes to proceed with the
project, then a new Application shall be submitted to the Utility for review and processing
(Step (a) above is re-initiated), along with any additional information and/or modifications to
the Customer's Generating Facility. Alternatively, the Customer may request processing
under Level 3 and shall provide any additional information requested by the Utility and
necessary to process the request under Level 3.

I

I
I

(e) Interconnection Agreement If the Generating Facility meets all of the applicable
Interconnection requirements and the Application is approved, then:

(i) Within normally not more than ten (10) business days after the notice of Application
approval, or following receipt of any "as built" or final diagrams from the Customer,
the Utility sends to the Customer the appropriate Interconnection Agreement for review
and signature.

( i i ) The Customer reviews, signs, and returns the Interconnection Agreement to the Utility.

(iii) The Customer then completes installation of the Generating Facility within 180 days
after execution of the Interconnection Agreement, unless an installation schedule has
been submitted with an alternative `1n-service date, or the parties have mutually agreed
to an extension. The Utility has the right to terminate any Agreements, and the
Interconnection Application may be considered withdrawn, in the event that this

frame is exceeded without extension. . '

i
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(t) Inspection and Testing. The Customer will contact the Utility to schedule the Utility site
inspection and witness of the testing of the protective devices. The Utility site inspection and ,
witness of the testing of the protective devices will normally occur within ten (10) business
days of request ham the Customer. The Utility may schedule metering replacement, if
necessary, and labeling fUtility eqLu'pment to occur at the same time. A Utility may charge
for the initial site inspection, if a tariff containing such a fee is approved by the Commission.

The Utility performs the site inspection as arranged and verifies that the Generating Facility,
as best as can be determined, is in compliance with all applicable interconnection and safety
.requirements At a min'lmum, it is suggested that the Utility shall verify the following:

(i) An electrical permit and/or clearance has been issued by the authority hav ing
jurisdiction, if required;

( i i ) AH Geneniing Facility equipment is properly labeled;

(iii) Geunemating Facility system layout is 'm accordance with the plant location and site
plan(s) submitted to the Utility;

(iv) Generator nameplate ratings are consistent with the information submitted to the
Utility;

( v ) Utility has unrestricted 24-hour access to the Disconnect Switch (if required), and the
switch meets all applicable requirements;

i
l (vi) The Utility will witness the required protective relay calibration and functional tests.

(The Utility may accept a certified test report in lieu of witnessing the tests); and

(vii) The Generating Facility is w'd, as best as can be determined, in accordance with the
electrical diagranur1s~subniitted to the Utility.

The Utility will normally, before or at the time of the site inspection:

(i) Install appropriate metering if required,

(ii) Label all Utility eq\.u'pment; and

(iii) Ensure that the Generating Facility is properly incorporated onto Utility operating maps
and identified as a backfeed source.

The Utility does not have the right to fail a site inspection in the event that any of the above
three requirements (metering, Utility equipment labeling, and the identif ication of the
Generating Facility on the operating maps) are not in place at the time of the site inspection.
The Utility does have the right to fail any Generating Facility that does not meet the
applicable Interconnection requirements, is not installed substantially in accordance with the
documentation submitted to the Utility, or as a result of any safety or protection violation.

(h) Notification. Immediately following completion of the site inspection (and upon receipt of
all final applicable signed Interconnection documents) the Utility shall determine whether or
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not the Generating Facility meets all applicable requirements. The Utility shall provide the
Customer oral notification within twenty-four (24) hours and written notification within three
(3) business days that: . `

(i) The Generating Facility is approved for parallel operation with the Utility's distribution
system per the agreed terms and conditions; or

a

(ii) The Generating Facility has failed to meet one or more of the applicable requirements
or a safety or protection violation has been identified, and the Generating Facility is not
approved for parallel operation.. The Utility must provide the reason(s) (in writing, if
requested by the Customer) for not approving parallel operation. Furthermore, the
Uti l i ty has the right to take any reasonable steps (including locking open the
Disconnect Switch) to prevent the Generating Facil i ty Eoin parallel operation.
Operation of a generator in parallel without Utility approval may result in immediate
termination of electric service to the Customer.

i

(i ) Corrections (if necessary). In the event that the Generating Facility does not pass each
Utility site 'inspection:

(i)

I
I

The Customer must correct any outstanding issues and schedule a re-inspection. The
Utility shall re-inspect upon ten (10) business days notice from the Customer to verify
that the deficiencies have been remedied. A Uti l i ty may charge a fee for a re-
inspection, if a tariff containing such a fee is approved by the Commission. Following
any site re-inspection where the Utility approves parallel operation of the Generation
Facility, the Utility will provide to the Customer such oral notification within twenty-
four (24) hours and such written notification nth in three (3) business days that the
Generation Facility is approved for parallel operation.

I

( i i ) If updated diagrams are required to reflect "as-built" conditions, the Customer must
submit these to the Utility for review and approval' within ten (10) business days
following the site inspection. The Utility will process and mail anamendment to the
Interconnection Agreement within five (5) business days after acceptance of the revised
diagrams for Customer review and signature.

Customer Timeframes. The Utility timeframes contained herein do not include the time for the
Customer to execute agreements or submit needed documentation. If at any point in the Level 2
Fast Track process, the Customer does not submit requested materials necessary to process the
interconnection Application, or submit applicable executable agreements within thirty (30)
business days, or request an extension, the Application may be considered withdrawn.

Fees for Level 2 AdditionalReview. A Utility may charge a fee for an Additional Review, if a
tariff containing the hourly rate for Additional Review is approved by the Commission. The
Utilitv shall provide a non-binding good faith estimate of the fee for such additional review. The
Customer must submit a deposit for the estimated fee before the Additional Review will be
initiated. In addition, costs for Utility facilities and/or eqlulpment modifications necessary to
accommodate the Customer's generator interconnection will be the responsibility of the
Customer.

1
I
I

I
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I

I
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4.5 Level 3 Study Track Process

I

I
I

e

f

Level 3, also called the Study Track, is the interconnection procedure to be used for al l
Generating Facilities that do not meet the screening requirements for Level 1 Super Fast Track or
Level 2 Fast Track. It is an in-depth engineering review of whatever aspects of generator
performance and/or grid interaction the Utility deems necessary to study. More detailsare
available in each Utility's Interconnection Manual. For generators that are certified, no review
of the generator's protection equipment is required, although the Utility may study the interface
between the Generating Facility and the Utility. The Generating Facility is required to meet
applicable local. electric codes and standards, as well as comply witll all terms and conditions of
the Utility's Interconnection Manual and Interconnection Agreement.

!
I
I
i

Nothing in these procedures shall preclude the Customer and Utility from mutually agreeing to
different timeframes or other procedures for the approval of interconnected operation of a
Generating Facility, so long as the project moves along in a fair and reasonable manner.

I

I
!

I
I

I The Level 3 Study Track interconnection process is as follows:

(a) Prior to applying. The Customer is encouraged to contact and work closely with the Utility
at the conceptual stages of the design to discuss the proposed design, installation, and
operation. A preliminary electrical one-line diagram would be very helpful at Ms stage.
This step will ensure that proposed projects proceed in a smooth and timely manner, and that
the Utility and the Customer understand whether any special considerations, protective
equipment, system modifications, or studies may be required. Upon the Customer's request,
the Utility shall meet with the Customer prior to submission of an Application.

(b) Customer Submits Application. The Customer completes the Interconnection Application
and submits it to the Utility along with all required supplemental information (which shall be
noted on the Application form). A Utility may charge an application fee, if a tariff
containing such a fee is approved by the Commission.

(c) Application is Received and is Complete or Incomplete. The Utility notifies the Customer
in normally not more than ten (10) business days of receipt of the Application (or transfer
Hom Level 1 or 2) as to whether it is complete or incomplete.

(i) If the Application is incomplete, the Utility vni11 specify what information or material is
necessary to complete the Application.

(ii) The Customer has normally not more than thirty (30) business days after receipt of such
notification to submit the miss° u1g information or materials (unless other mutually
agreeable arrangements are made), otherwise the Application may be considered
withdrawn.

(iii) Once the Customer submits any missing information, the Utility has normally not more
than another ten (10) business days to determine if the Application is complete or
'incomplete and notify the Customer.
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(d) Utility Reviews Application. Normally within ten (10) business days following the receipt
of a complete Interconnection Application, the Utility reviews the proposed interconnection
ànd notifies the Customer of one of the following determinations: `

(i) The Generating Facility design as submitted appears to meet all of the applicable
Interconnection requirements and no timber smdies, special protective requirements, or
system modifications are required. An Interconnection Agreement will be prepared by
the Utility and forwarded to the Customer for review and signature in accordance with
Step (i) below; or

(ii) The Generating Facility cannot be interconnected without further information, data,
engineering shxdies, and/or modifications to the Utility system or Generating Facility.
In this case, the Interconnection proceeds according to the following meeting and study
process, as deemed necessary by the Utility. All itemized costs and timelines for the
studies are to be disclosed and agreed upon by the Utility and Customer prior to the
start of each one. 111 addition, all studies are to be made available to the Customer
directly alter their completion.

(e) ScopingMeeting. This is a high-level, initial review meeting between the Utility and the
Customer, where the Customer describes the proposed Generating Facility design and the
Utility talks about system conditions at the proposed Point of Interconnection. This meeting
can also allow the Utility and Customer to discuss which of the following study elements are
needed. The Utility and Me Customer will bring to the meeting personnel, including system
engineers and other resources as maybe reasonably required to accomplish the Purpose of
the meeting. This meeting shall be held in normally not more than ten (10) business days
after an Application is deemed complete unless other mutual agreements are made.

(f) Acknowledgement Letter. The Utility will provide an Acknowledgement Letter following
the Scoping Meeting upon request iron the Customer. The letter will describe the project
scope and include a good faith cost estimate by the Utility. If requested, the
Acknowledgement Letter will be sent out normally within 10 business days following the
'Scoping Meeting.

I

I
I
I

(g) Interconnection Feasibility Study. If requested by the Customer, the Utility shall undertake
an Interconnection Feasibility Sandy. The Utility shall provide the Customer, as soon as
possible, but in normally not more than ten (10) business days after the Scoping Meeting, an
Interconnection Feasibility Study Agreement including an outline of the scope of the study
and a non-binding, good faith, detailed estimate of the materials and labor costs to perform
the study. Once the interconnecting Customer executes the Interconnection Feasibility Study
Agreement, provides all requested Customer information necessary to complete the Study,
and pays pursuant to the good faith estimate contained therein, the Utility will conduct the
Interconnection Feasibility Study.

The Feasibility Study will be completed in normally not more than twenty (20) business
days,unless other mutually agreeable terms are made. .

9
The Interconnection Feasibility Study provides a preliminary review of the potential impacts
on the distribution 'system that will result firm the proposed Interconnection. The '
Interconnection Feasibility Study will review short circuit currents including contribution
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1
I
i

I

&on the proposed generator as well as coordination of  and potential overloading of
distribution circuit protection devices. This. study principally benefits the Customer by
providing initial details and ideas on the complexity and likely costs to interconnect prior to
commitment of costly engineering review. The Interconnection Feasibility Study may also
be used to focus or eliminate some or all of the more intensive System Impact study.

2
I

I

(h) System Impact Study. If deemed necessary by either party, the Utility shall undertake a
System Impact Study. The Utility shall provide the Customer as soon as possible, but in
normally not more than fifteen (15) business days after completing the previous study or
meeting, a System Impact Study Agreement including an outline of the scope of the study
and a non-binding, good faith, detailed estimate of the materials and labor costs to perfonn
the study. Once the Customer executes the System Impact Study Agreement, provides all
requested .Customer information necessary to complete the Study, and pays any required
deposit Pursuant to the good faith estimate contained therein, the Utility will conduct the
Impact Study. .

l
I
I

The System Impact Study will be completed 'm normally not more than thirty (30) business
days, unless other mutually agreeable terms are made.

I

The System Impact Study is a 13111 engineering review of all aspects of the. generator's impact
on the Utility system, including power flow, Utility system protective device coordination,
generator protection schemes (if not certified), stability, voltage collapse, frequency impacts,
and short circuit duty. The System Impact Study reveals all areas where the Utility system
would need to be upgraded to allow the generator to be built and interconnected as designed.
It may include discussions with the Customer about potential alterations to generator design,
including downsizing to limit grid impacts.

If the Utility determines, in accordance with Good Utility Practice, that the Utility electric
system modif ications required to accommodate the proposed Interconnection are not
substantial, the System Impact Study shall identify the scope and detailed cost of the
modifications.

If  the Uti l i ty determines, in accordance with Good Uti l i ty Practice, that the system
modif ications to the Utility electric system are substantial, a Facilities Study shall be
performed.

Each Utility shall include in its Interconnection Manual a description of the various elements
of a System Impact Study it would typically undertake pursuant to this Section including:

(i) Load Flow Study;

(ii) Short-Circuit Study;

(iii) Circuit Protection and Coordination Study;

(iv) Impact on System Operation;

(v) Stability Study (and the conditions'that would justify including this element in the
Impact Study); and --
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(vi) Voltage Collapse Study (and the conditions that would justify including this element in
the Impact Study).

(i ) Facilities Study. If deemed necessary by the Utility, the Utility shall undertake a Facilities
Study. The Utility shall provide the Customer as soon as possible, but in normally not more
than five (5) business days after completing the previous study or meeting, a Facilities Study
Agreement including an outline of the scope of the study and a non-binding, good faith,
detai led estimate of  the materials and labor cost to perform the study. Once the
interconnecting Customer executes the Facilities Study Agreement, provides all requested
Customer information necessary to complete the Study, and pays pursuant to the good faith
estimate contained therein, the Utility will conduct the Facilities Study. The Facilities Study
will be completed in normally not more than thirty (30) business days, unless other mutually
agreeable terms are made.

I

f

i
I

The Facilities Study is a comprehensive analysis of the actual construction needed to take
place based on the outcome of the Impact Study. It delineates the detailed costs of
construction and milestones. Construction may include new circuit breakers, relocation of
reclosers, new construct ion of  Ut i l i ty grid extensions, reconductoring l ines, new
transformers, protection requirements and interaction. Where no Utility construction is
required there would be no Facilities Study.

i
\

(i ) Interconnection Agreement. If  the Generating Facil i ty meets al l  of  the applicable
Interconnection requirements, adj items identif ied in any Meeting or Study have been
resolved and agreed to (if applicable), and the Utility has received the final design drawings,
then:

(i) The Utility shall send to the Customer in normally not more than ten (10) business days
an executable kiterconnection Agreement, which shall include as an exhibit the cost for
any required Utility system modifications .

(ii) The Customer reviews, signs, and returns the signed Interconnection Agreement and
any balance due for Interconnection studies or required deposit for facilities.

(iii) The Customer then completes installation of the Generating Facility and the Utility
completes any utility system modifications, according to the milestones set forth in the
Interconnection AgreemeNt. The Util ity shall employ best reasonable efforts to
complete such system upgrades in the shortest time reasonably practical.

(k) Inspection and Testing. The Customer will contact the Utility to schedule the Utility site
inspection and witness of the testing of the protective devices. The Utility site inspection and
witness of the testing of the protective devices will normally occur within ten (10) business
days of notice firm the Customer. The Utility may schedule metering replacement, if
necessary, and labeling fUtility equipment to occur at the same time.

The Utility performs the site inspection as arranged and verifies that the Generating Facility,
as best as can be determined, is in compliance with all applicable Interconnection and code
requirements. At a minimum, it is suggested that the Utility verify the following:

\
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(i) An electxicd permit and/or clearance has been issued by the authority hav ing
jurisdiction, if required;

( i i ) A11 Generating Facility equipment is properly labeled;

(iii) Gelnerating Facility system layout is in accordance with the plant location and site
plan(s) submitted to the Utility;

(iv)~ Generator nameplate ratings are consistent with the information submitted to the
Utility; -

(v ) The Utility has unrestricted access to the Disconnect Switch (if required), and the
switch meets all requirements,

I
i

1
I

\

I

|

I

(vi) The Utility will witness the required protective relay calibration and functional tests.
(The Utility may accept a certified test report in lieu of witnessing the tests); and

I
!

I (vii) The Generating Facility is wired, as best can be determined, in accordance with the
electrical diagrams submitted to the Utility.

The Utility will normally, before or at the time of the site inspection:

(i) Install all appropriate metering, if required;

(ii) Label all Utility equipment; and

(iii) Ensure that Generating Facility is properly incorporated onto Utility operating maps
and identified as a backfeed source.

The Utility shall not have the right to fail a site inspection in the event that any of the above
three requirements (metering, Utility equipment labeling, and the identif ication of the
Generating Facility on the operating maps) are not in place at the time of the site inspection.

The Utility does have the right to fail any Generating Facility that does not meet the
applicable Interconnection requirements, is not installed substantially in accordance with the
documentation submitted to the Utility, or as a result of any safety or protection violation.

(1) Notification. Immediately following completion of the site inspection (and upon receipt of
all Final applicable signed Interconnection documents) the Utility shall determine whether or
not the Generating Facility meets all applicable requirements. The Utility shall provide the
Customer oral notihcadon normally within twenty-four (24) hours and written notification
normally within three (3) business days that:

( i ) The Gelnerating Facility is approved for parallel operation with the Utility's distribution
system per the Interconnection Agreement. The Utility siJ81l provide the Customer
with such notification in writing in nonunally not more than three (3) business day
following the Utility inspection under (k) above; or
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(ii) The Generating Facility has failed to meet one or more of the applicable requirements
or a safety violation has been identified, and the Generating Facility is not approved for

» parallel operation. The Utility shall provide the reason(s) (in writing, if requested by
the Customer) for not approving parallel operation. Furthermore, the Utility has the
right to disconnect and lock out the Generating Facility to prevent the Generating
Facility Eom parallel operation, and the Customer must reschedule the site inspection
with the Utility. The Customer may not operate in parallel until it receives written

.approval from the Utility, and violation of this condition may result in immediate
tennination of electric service to the Customer. I

I1
I

(m)Correction (if necessary). In the event that the Generating Facility does not pass the initial
Utility site inspection:

(i) The Customer must correct the deficiencies identified by the Utility and schedule a re-
inspection. The Utility shall re-inspect normally not more than ten (10) business days
notice lion the Customer to verify that the deficiencies have been remedied. Following
any site re-inspection where the utility approves parallel operation of the Generation
Facility, the Utility will provide to the Customer such oral notification normally within
twenty-four (24) hours and such written notification normally within three (3) business
days that the Generation Facility is approved for parallel operation.

.

l
I

i

»

( i i ) If updated documentation is required to reflect "as-built" conditions, the Customer must
submit these to the Utility for review and approval within ten (10) business days
following the site inspection. The Utility may charge a fee, if a tariff containing such a
fee is approved by the Commission. The Utility will process and mail an amendment to
the Interconnection Agreement normally not more than five (5) business days after
receipt and acceptance of the revised diagrams for Customer review and signature.

Customer Timeframes. The Utility timeiiames contained herein do not include the time for the
Customer to execute agreements or submit needed documentation. If at any point in the Level 3
Study Track process, the Customer does not submit requested materials necessary to process the
Interconnection Application, or submit applicable executable agreements in normally not more
than thirty (30) business days, or request an extension, the Application may be considered
withdrawn.

Fees for Level 3 Interconnection. A Utility may charge a fee for an engineering review, if a
tariff containing the hourly rate for engineering review is approved by the Commission. The
Utility shall provide a non-binding good faith estimate of the fee for such engineering review.
The Customer must submit a deposit for the estimated fee before the engineering review will be
initiated. In addition, costs for Utility facilities and/or equipment modifications necessary to
accommodate the Customer's generator interconnection will be the responsibility of the
Customer. The CUstomer may not be charged for the review of a certified generator's protection
equipment. The utility may charge a fee for an initial inspection or for a re-inspection, if a tariff
containing such a fee is approved by the Commission.

\
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4.6 Interconnection to Secondary Spot Network Systems

The requirements for interconnecting generating facilities to Secondary Spot Network Systems
are different than those for kiterconnecdon to radial distribution systems. In the Secondary Spot
Network SysteM, there are technical requirements to be considered particularly with the design
and operational aspects of network protectors that are not required on radial systems.

i

x

Currently, Arizona Public Service ("APS") is the only Utility in Arizona that has Secondary Spot
Networks. As such, APS has developed the following interim criteria for interconnecting a small
amount of inverter-based customer generation to a Secondary Spot Network System. Because
the maximum level of generation that could be interconnected to a Secondary Spot Network
Systems unknown at this time, this "Pilot" effort should be viewed as a trial basis only. APS

reserves the right to suspend it at any time. APS has initiated this Pilot effort in a proactive
attempt to include distributed generation in the State of Arizona on Secondary Spot Network
Systems.

The Pilot criteria that the generation meet adj of the following conditions simultaneously:

(a) Inverter based units must be less than 10 kw;

(b) Units must be "Certified" as prescribed in this Document, and must meet current IEEE 1547
and UL 1741 standards; and

I

9
I

(c) Must be less than or equal to 10% of the interconnecting customer's verifiable minimum load
during the operation of the inverter. (For photovoltaics, the minimum load refers to the
daytime minimum.)

APS reserves the right to suspend, change, modify, or add to the above conditions based on the
results firm future test reports or guidelines as they become available.

Once the 1547.6 standards are completed, APS (and any other Arizona Utilities who have since
added Secondary Spot Networks) will review the Pilot criteria for possible modification to
include guidelines for Interconnection to the Secondary Spot Network Systems.

The process for interconnecting to a Secondary Spot Network System will be determined by the
Util i ty. .
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5. UTILITY REPORTING REQUIREMENTS

Interconnection Manual. Each Utility shall file an Interconnection Manual for approval with
the Commission no later than ninety (90) calendar days alter adoption of this document. Each
Interconnection Manual shall contain procedural and technical requirements necessary to
interconnect a Generating Facility to each Utility's respective distribution system but shall not be
inconsistent with this Document. An updated Interconnection Manual shall be provided to the
Colnrnission upon any substantive revision by the Utility and shall become effective within sixty
(60) days unless otherwise acted upon by the Commission.

Documentation of projects. Each electr ic Ut i l i ty shal l  mMtain records concerning
Applications received for Interconnection and parallel operation of distributed generation. Such
records will include the date each Application is received, documents generated in the course of
processing each Application, correspondence regarding each Application, the final disposition of
each Application, and the date on which the Application was approved (if approved).

Annual Interconnection report to the Commission. By March 30 of each year, every Utility
shall tile with the Commission a distributed generation Interconnection report for the preceding
calendar year that lists the new Generating Facilities interconnected with the system since the
previous year's report, any distributed generation facilities no longer interconnected with the
Utility's system since the previous report, and the capacity of each facility. The annual report
shall include, for the reporting period, a summary of the number of complete Applications
received, the number of complete Applications approved, the number of complete Applications
denied by level, and the reasons for denial. The annual report shall also include a list of special
contracts. approved by the Commission during the reporting period, that provide discounted rates
to customers as an alterative to self-generation.

I
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6. DEFINITIONS

ANSI: American National Standards Institute. See .msi.org.

Application: The standard form for applying to interconnect a Generating Facility with the
Utility system.

Arizona Corporation Commission ("ACC" or "Commission"): The regulatory agency ofthe
state ofAlizona having jurisdiction overpublicservice corporations operating in Arizona.

I,
\

I
I

Backfeed: To energize a section of a Utility electric system that is supplied &om a source other
than its normal source

Business Day: Monday through Friday, excluding Federal and Arizona State Holidays.

Certified Equipment: A specific generating and protective equipment system or systems dirt
have been certified as meeting the requirements in subsection 3.4 relating to testing, operation,
safety, and reliability by an entity approved by the Commission.

Customer: A eleetiic consumer that generates electricity on the consumer's side of the Utility
meter.

x

Disconnect Switch: A device that the Customer may be required to install and maintain that is a
visible open, manual, gang operated, load break disconnect device, capable of being locked in a
"visible open" position by a standard Utility padlock that will completely isolate the Customer's
Generating Facility from the Utility grid. "Visible open" has the same definition as used in the
National Elective Code. If the voltage is over 500 volts, it has to be capable of being grounded
on the Utility side.

Distributed Generation ("DG"): Any type of Customer electrical generator, static inverter, or
Generating Facility interconnected with the distribution system that either (a) has the capability
of being operated in electrical parallel with the Utility's distribution system, or (b) can feed a
customer load that can also be fed by the Utility's electrical system. A distributed generator is
often referred to as a "Generating Facility" in this Document.

Distribution System: The iinirastmcture constructed, maintained, and operated by an electric
Utility to deliver electric service to retail customers.

Electric Supply or Purchase Agreement: An agreement, together with appendices, signed
between the Utility and the Customer covering the terms and conditions under which electrical
power is supplied to and/or purchased from the Utility.

Equipment Package: A group of components connecting an electric generator with a Utility
rlish'il-mtinn system, and includes all interface equipment including switchgear, inverters, or other

interface devices. An equipment package may include an integrated generator or electric source.

Fault Current: The level of current that can flow if a short circuit is applied to a voltage source.
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Generating Facility: A11 or part of the Customer's electrical generator(s) or inverter(s) together
with all protective, safety, and associated equipment necessary to produce electric power at the
Customer's facility. A Generating' Facility also includes any Qualifying Facility ("QF").

Good Utility Practice: Any of the practices, methods, and acts engaged in or approved by a
significant portion of the electric industry during the relevant time period, or any of the practices,
methods, and acts which, in the exercise of reasonable judgment in light of the facts mown at the
time the decision was made, could have been expected to accomplish the desired result at a
reasonable cost consistent with good business practices, reliability, safety, and expedition, Good
Utility Practice is not intended to be limited to the optimum practice, method, or act to the
exclusion of all others, but rather to be acceptable practices, methods, or acts generally accepted
in the region.

IEEE: The Institute of Electrical and Electronic Engineers. See ieeeorg.

Interconnection Agreement An agreement, together With appendices, signed between the
Utility and the Customer, covering the terms and conditions governing the Interconnection and
operation of the Generating Facility with the Utility.

Interconnection: The physical connection of Customer's Generating Facility to the Utility
system.

Interconnection Manual: A separate document developed and maintained by each Utility,
made available on each Utility's website, and approved by the Commission, containing detailed
technical, safety, and protection requirements necessary to interconnect a Generating Facility to
each Utility's respective distribution system. The Interconnection Manual shall be consistent
with this Document.

Interconnection Study: A study or studies that may be undertaken by a Utility (or a Utility~
designated third party) in response to its receipt of a completed Application for Interconnection
and parallel operation with the Utility system. Interconnection studies may include, but are not
limited to, Interconnection Feasibility Studies, System Impact Studies, and Facilities Studies.

Island: A condition in which a portion of a Utility electric power system is energized solely by
one or more local electric power systems throughout the associated Point of Interconnection
while that portion of the Utility electric power system is electrically separated iron the rest of
the Utility electric power system. Islands can either be intentional (planned) or unintentional
(unplanned).

Islandable System: A Generating Facility interconnected to a bus common with the Utility's
system, where the Generating Facility is designed to serve part of the Utility grid that has
become or is purposefully separated Nom the rest of the grid.

Minimum Protective Devices, Relays, and Interconnection Requirements: The minimum
required protective relaying and/or safety devices or requirements specified in this Document,
are for the purpose of protecting only the Utility and its other customer facilities from damage or
disruptions caused by a fault, malfunction, or improper operation of the Customer's Geunerating
Facility. Protective Relaying' and Interconnection Requirements do not include
relaying, protective, or safety devices as may be required by industry and/or government codes
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and standards, equipment manufacturing and prudent engineering design and practice to hilly
protect the Customer's Generating Facility, those are the sole responsibility of the Customer.

NEMA: National Electrical Manufacturers Association. See nemaorg.

NFPA: National Fire Protection Association. See www.nfpa.org

Parallel System: The operation of a Generating Facility that is electrically interconnected to a
bus common with the Utility's electric distribution system, either on a momentary or continuous
basis.

Point of Interconnection: The physical location where the Utility's service conductors are
connected to the Customer's service conductors to allow paadlel operation of the Customer's
Generating Facility with the Utility's electric distribution system.

Primary Network: An AC power distribution system that uses two or more dedicated primary
voltage feeders, connected in parallel, to simultaneously supply power to one customer. The
system includes automatic protective devices intended to isolate faulted primary feeders, while
maintaining uninterrupted serv ice to the customer served horn the other primary feeder
circuit(s).

Qualifying Facility ("QF"): Any cogeneration or small power production facility that meets
the criteria for size, hel use, efficiency, and ownership as promulgated in 18 CFR, Chapter I,
Part 292, Subpart B of the Federal Energy Regulatory Commission's Regulations.

Radial Line: A distribution line that originates from a substation and is normally not connected
to another substation or another circuit sharing the common supply of electric power.

Relay: An electric device that is designed to interpret input conditions in a prescribed manner
and after specified conditions are met to respond to cause contact operation or similar abrupt
change in associated electric control circuits. .

Secondary Spot Network System: An AC power distribution system in which a Customer is
simultaneously served from three-phase, four-wire low-voltage (typically 480V) circuits supplied
by two or more network transformers whose low-voltage terminals are connected to the low-
voltage circuits through network protectors. The low voltage circuits do not have ties to adj cent
or nearby secondary network systems. The Secondary spot network system has two or more
high-voltage primary feeders. These primary feeders are either dedicated network feeders that
serve only other network transformers, or a non-dedicated network feeder that serves radial
transformers in addition to the network transformer(s), depending on network size and design.
The system includes automatic protective devices and fuses intended to isolate faulted primary
feeders, network transformers, or low-voltage cable sections while maintaining uninterrupted
service to the customers served from the low-voltage circuits.

I

1
:

Separate System: The operation of a Generating Facility thathas no possibility of opemaltingin
parallelwith the Utility's system.
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Transmission System: Utility-owned high» vQltage lines (69 ka or higher) and associated
equipment for the movement or transfer of electric energy between power plants and the
distribution system. ' '

UL: Underwriters Laboratories Inc. See www,ul.com.

Utility: An electric distribution company that constructs, operates, and maintains the electrical
distribution system for the receipt and/or delivery of power.
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EXECUTIVE SUMMARY
SOLARCITY CORPORATION

DOCKET NO. E-20690A-09-0346
*

Staffs conclusions are as follows :

Through it s  cont racts  with nonprofit s ,  schools  and governmenta l ent it ies ,

SolarCity would provide electricity to the public.

Staff believes that the SSAs have been structured as sales of electricity so that

SolarCity and the schools could take advantage of federal tax incentives, which

the schools otherwise did not qualify for.

The provisions of the SSAs as a whole support Staffs position that the contracts

are primarily for the sale of electricity to the schools.

The contracts provide for the customer to pay SolarCity under the SSAs on a kph

basis.

The facilities installed by SolarCity will be owned, operated, and maintained by

SolarCity throughout the life of the contract unless the schools exercise an option

to purchase the system at years 6 or 10 of the contract or at the end of the SSAs

life, year 15 of the contract.

The public has an interest  in SolarCity's  facilit ies  in tha t  the facilit ies  a re

dedicated to supplying electricity to the public. In addition electricity generated

in excess of the schools' own need at a given time would flow through the grid

and could be available for public use.

The electricity produced under an SSA is no different than electricity provided by

the Incumbent Utilities, a commodity in which the general public has been held to

have an interest.
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While Sola1-city will provide its services through individual contract, this is not

dispositive of the issue of whether it is functioning as a public utility. It is more

the nature of the services it offers, and the fact that it offers its services to the

public.

SolarCity intends to serve a substantial portion of the public. SolarCity will

compete with other public service corporations.

Staff recommends the following:

That should the Commission find that SolarCity is acting as a public service

corporation, the Commission continue to require So1a1°City to provide its special

contracts or a tariff with a standard contract to the Commission for review and

•

approval until the Commission approved a CC&N for SolarCity.

That should the Commission find that SolarCity is acting as a public service

corporation, SolarCity should be required to apply for a CC&N.

That the Commission's findings in this matter apply only to SolarCity's SSAs for

schools, nonprofits and governmental entities. Determinations on other contracts

or sales should be made upon separate application.
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1 'I. INTRODUCTION 5

2 Q-

3

4

5

Please state your name, occupation, and business address.

My name is Steve Irvine. I am a Public Utilities Analyst IV employed by the Arizona

Corporation Commission ("ACC" or "Commission") in the Utilities Division ("StafF').

My business address is 1200 West Washington Street, Phoenix, Arizona 85007.

6

7 Q. Briefly describe your responsibilities as a Public Utilities Analyst.

8

10.

11

12

13

In my capacity as a Public Utilities Analyst, I conduct studies to estimate the cost of the

capital component and determine the overall revenue requirement in rate proceedings. I

also design rates to generate the revenue requirement in rate proceedings. My duties have

also included evaluating a variety of applications or components of applications including

financings, purchased power agreements, Renewable Energy Standard and Tariff

programs, and others.

14

15 Q- Please describe your educational background and professional experience.

16

17

18

19

In 1994, I graduated from Arizona State University, receiving a Bachelor of Science

degree in Business Marketing. In 1997, I received a Masters degree in Public

Administration tram Arizona State University. I began employment with the Commission

in May of 2001 and have worked in the Utilities Division since September of 2002.

20

21 Q- What is the scope of your testimony in this case"

22

23

24

25

9

A.

A.

A.

A. My testimony provides a discussion of the facts underlying SolarCity Corporation's

("SolarCity" or "Company") request for a determination that, when it provides solar

service to Arizona schools, governments, and non-profit entities, it is not acting as a

Public Service Corporation pursuant to Article 15, Section 2 of the Arizona Constitution.
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1
'Q_ Does your testimony in this case draw any legal conclusions regarding SolarCity's

2 status as a public service corporation?

3

4

No. My testimony is meant only to discuss the factual aspects of this matter. Legal

conclusions will be provided through briefs.

5

6 Q- Have you reviewed the testimony submitted by SolarCity 'm this case?

7 Yes . I reviewed the testimony of witnesses Ben Tarbell, Lyndon Rive, and David

8 Peterson.

9

10 Q- Are these individuals employees of SolarCity?

11

12

Mr. Tarbell is the Director of Products for So1arCity. Mr. Rive is the CEO of So1arCity.

Mr. Peterson, however, is Scottsdale Unified School District's Assistant Superintendant

13

14

for Operations. Testimonies of these individuals were filed jointly as witnesses for the

Applicant.

15

16 Q- Briefly summarize how your testimony is organized.

17

18

19

20

21

My testimony is organized into eleven sections. Section one is this introductory section.

Section two describes SolarCity and how it provides its service. Section three addresses

SolarCity's Application. Section four discusses the SolarCity Solar Service Agreements

("SSAs") with the School district. Section five discusses the question of whether

SolarCity's provision of electricity is incidental to financing provisions of the contract.

Section six discusses other factors used to determine public service corporation status.

23 Section seven discusses the impact of providing service at wholesale. Section eight

discusses renewable energy credits. Section nine discusses other considerations. Section

25 ten discusses Commission rules as applied to Sola;rCity. Section eleven is a summary of

22

24

26

A.

A.

A.

A.

Staff s recommendations .
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l *11. WHO IS SOLARCITY AND How DOES IT PROVIDE ITS SERVICE

2 Q.

3

4

Who is SolarCity?

Solar City was founded in 2006. According to its CEO, it is a full-service solar power

company, providing design, financing, installation, and monitoring services.

5

6 Q. What is an SSA?

7

8

The Company describes the SSA as a financing arrangement that allows nonprofit entities

to take advantage of certain federal tax incentives pertaining to the use of solar energy.

9

10 Does Staff agree with the characterization of the SSAs as financing arrangements?

11 No. This matter will be discussed further later in this testimony.

12

13 Q- Please briefly describe the systems that SolarCity proposes to install through its

14 SSAs.

15 I will discuss how So1arCity's facilities generate electricity. Information about the

16

17

equipment and physical arrangement of the equipment can be found in the Application and

The Application includes an SSA contract for

The contract includes information about the

in So1arCity's pre-filed testimony.

18 Coronado High School.

19

20

generating

equipment, its anticipated production of electricity, and photo-maps of the school roofs

where the systems would be deployed. Testimony of Ben Tarbell describes the systems,

21

22

23

24

25

A.

A.

A.

Q.

A.

and Exhibit A of SolarCity's testimony includes a diagram showing how the major

components of the system are arranged and how they interconnect with the customer's

electric panel (load center), the utility meter, and the grid. These sources provide more

specific information about the equipment and the physical arrangement of the equipment.

l will, nevertheless, describe the equipment and its arrangement in brief.
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1 9

2

3

4

5

6

7

8

9

The major system components include First Solar FS-275 thin film modules, SatCon

power inverters, the customer's existing electrical panel (load center),the Incumbent

Utility's bi-directional meter, and the grid itself. The First Solar FS-275 thin film modules

are photovoltaic panels that are used for generating electricity. The SatCon power

inverters are devices that convert DC energy produced by the solar panels to AC energy

that can be used by the school. The customer's existing electrical panel is the point of

receipt of energy from the grid. It is not common to refer to an electrical panel as a 'load

center' as has been done in the diagram below, however, it is likely to be simply another

term for electrical panel, or service panel. Finally, the term "grid" refers to the Incumbent

10 equipment combined with all other interconnected

11

Utility's distribution wires and

distribution and transmission wires and associated equipment.

12

13

14

These components are arranged as described by the diagram included in Exhibit A of

SolarCity's refiled testimony. This diagram is included below.

15

16 Diagram I

17

18

19

20

21

22

23

24

25

26
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1 '~Q_ Please briefly describe the physical arrangement of the equipment that SolarCity

2 proposes to install.

3 While

4

As seen in Diagram I from left to right, the system begins with photovoltaic panels.

not shown in the diagram, they would be installed on the roofs of the schools. The

5

6

7

8

9

10

11

12

13

14

15

photovoltaic panels use energy from the sun to produce electricity. The panels connect to

inverters that convert DC electricity produced by the panels into AC electricity used by

the schools. SolarCity testimony further explains that the inverters are certified to ensure

that the system safely interconnects to the grid without risk of islanding if the grid voltage

goes down.1 As further seen in Diagram I, the inverter connects to the schools' electrical

panels, or load centers. Beyond the electrical panel is a bi-directional meter capable of

measuring either the kph that flows from the grid to the school, or alternatively a net

production of energy resulting in the passage of kph to the grid. The meter connects to

the grid as it does conventionally. Not depicted in this diagram is a meter measuring the

electrical output of the photovoltaic panels. SolarCity testimony makes reference to such

a device as follows:

16

17

18

19

20

21

At what point is it possible to identify electricity that has been
created in the facilities?
The energy created by the solar energy system is usable by the school as
soon as it exits the inverter as AC electricity. The inverter output will be
metered separately from the building load?

22

23 Q- Why is a meter that measures the kph produced by the panels necessary"

24

25

26

27

The SSAs establish a payment rate that is based on a specified rate per-kWh.

Consequently, it is important to know how many kph are produced by the panels. The

Incumbent Utility's bi-directional meter measures only the amount of kph that flows

ham the grid to the school, or conversely the amount of kph that flows from the school to

A.

A.

1 Pre-Filed Direct written testimony of ScarCity witness Ben Tarbell, at 2, lines 25-27.

2 Pre-Filed Direct written testimony of SolarCity witness Ben Tarbell, at 3,1ines 12~l4.



Direct Testimony of Steve Irvine
Docket No. E-20690A-09-0_46
Page 6

1 4

2

3

the grid. Consider the following hypothetical example 'and imagine that the photovoltaic

panels produce 4 kph and that the school needs 10 kph. In this example, the school

needs 6 kph from the grid, and the Incumbent Utility's meter measures 6 kph.

4

5 Equation I

6 School's Need Pane] Produces Grid Supplies

6 kph7 10 kph 4 kph

8

9

10

11

Now consider an example where the photovoltaic panels produce 10 kph and the school

needs 16 kph to meet its electric load. In this example, the school needs 6 kph from the

grid, and the Incumbent Utility's meter measures 6 kph.

12

13 Equation II

14 School's Need Panel Produces Grid Supplies

6 kph15 16 kph 10kph

16

17

18

19

20

21

23

22

24

In both examples, the Incumbent Utility supplies 6 kph and its meter measures the

passage of 6 kph from the grid to the school. In either example, the Incumbent utility's

meter senses and records only the passage of 6 kph from the grid to the school, having no

ability to measure the school's actual load or the reduction to that load as a result of kph

generated by the photovoltaic panels. Consequently, a meter measuring the production of

electricity from the panels is necessary in order to calculate payments to SolarCity.

SolarCity would install, maintain, own, and read such a meter. It would be located at

some point between the photovoltaic panels and the schools' electric panels (load centers).
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1 'Q.

2

In this arrangement, does all the SolarCity equipment connect on the customer's side

of the Incumbent Utility's meter?

3 Yes. SolarCity's equipment is installed only on the customer's side of the Incumbent

Utility's meter,

5

6 Q, Who owns the equipment associated with SolarCity's SSAs"

'7
/ A.

8

9

10

SolarCity owns the equipment associated with the SSAs. The Application states,

"So1arCity retains initial ownership and "use" of the system as defined in the Federal tax

code, thus allowing them to capitalize on the available tax incentives which would

otherwise be stranded.3" Testimony of Lyndon Rive states, "SolarCity finances, designs,

11 constructs, owns, operates

,4customer."

and maintains the solar system for the benefit of the

12

13

14 111. SOLARCITY'S APPLICATION

15 Q.

16 A.

17

Please describe SolarCity's request.

SolarCity seeks a determination by the Commission that, when it provides solar energy

service through an SSA to schools, government or nonprofits, it is not acting as a public

18 service corporation.

4

A.

3 Application, at 6, lines 22-24,
4 Pre-filed written Direct Testimony of ScarCity witness Lyndon Rive, at 2, lines 24-26.
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1 ' I Is there a description for the term public service corporation in Article 15, Section 2

of the Arizona Constitution"2

3 A. While I am not a lawyer, I am aware that the Arizona Constitution, Article 15, Section 2,

4 describes a public service corporation as follows:

5

6
7
8
9

10
11
12
13
14

All corporations other than municipal engaged in furnishing gas, oil, or
electrician for light, fuel, or power, or in furnishing water for initiation,
tire protection, or other public purposes, or in furnishing, for profit, hot or
cold air or steam for heating or cooling purposes, or engaged in collecting,
transporting, treating, purifying and disposing of sewage through a system,
for profit, or in transmitting messages or furnishing public telegraph or
telephone service, and all corporations other than municipal, operating as
common carriers, shall be deemed public service corporations. (Emphasis
added).

15

16 Q- Does SolarCity believe that it is furnishing electricity through its SSAs?

17

18

19

20

21

No. . SolarCity represents that it is only furnishing equipment and maintenance.

According to SolarCity, the SSA itself provides that SolarCity will never own the

electricity because the SSA states that, from the moment it is created, the electricity is in

the sole legal possession of the School District. Finally, SolarCity states that its SSAs are

financing arrangements only and not a means for furnishing electricity.

22

23 Does Staff agree with SolarCity's assertions on this issue?

24

Q-

A.

25

26

A.

No. Staff does not believe that SolarCity's positions on these issues are determinative of

the issue of whether it is furnishing electricity. A party cannot simply through semantics

change the true nature of a transaction and the nature of the services offered. . '
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1 *Iv. THE SOLARCITY SSAs WITH THE SCHOOL DISTRICT

2 Q- Briefly describe the SSAs at issue in this proceeding.

3

4

5

6

7

8

9

10

11

According to the testimony of Lyndon Rives (at Q.9 and Q.l0), an SSA is a third-party

financing arrangement which allows SolarCity and a third-party investor to finance,

install, own, operate and maintain a solar system for the benefit of and located on a

customer's property with no up-front capital expense to the customer. Pursuant to the

agreement, SolarCity finances, designs, constructs, owns, operates and maintains the solar

system for the customer's benefit. SolarCity charges the customer on a per kph basis.

SolarCity witness Rives (at Q. 9) states that it retains ownership and use of the system as

defined in the Federal Tax code, thus allowing it to capitalize on the available tax

incentives which would otherwise be stranded.

12

13 Q. Has SolarCity limited the use of its SSAs to a particular group of customers"

14

15

Yes, SolarCity has stated in its Application that the SSAs will be used only for schools,

governmental entities or other non-profit customers.

16

17 Q. How many SSAs does SolarCity anticipate it will enter into over the next few years?

18 In response to STF 2.28, the Company states the following:

19
20
21
22
23
24
25
26
27

A.

A.

A.

However, in its best estimate SolarCity anticipates the potential for a total
of 20 MW in systems via SSA's in AZ over the next 2 years, 100 MW
over 5 years arid l GW over 10 years. SolarCity estimates that 50% of the
SSAs will be schools (half k-l2, half post-secondary), 40% government
(state and local), 10% other non-profits. Geographically the installations
will largely track population densities with a bend toward jurisdictions
with higher electricity prices and/or higher incentives since the value
proposition of solar is stronger there.
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1 »Q. Does SolarCity only provide service through SSAs? a

2

3

4

5

6

No. SolarCity uses SSAs currently only for schools, nonprofits and governmental entities.

It is Staff s understanding that SolarCity provides services to residential customers and

others through PPAs. In response to STF 4.11, SolarCity states that it has utilized cash

sales, Solar Leases and Solar Services Agreements to install those systems. The estimated

total load for Arizona is 2,067 kw.

7

8 Q-

9

How does the federal stimulus program affect the structure of any transaction

between SolarCity and the Schools?

10

11

12

13

14

SolarCity has explained that non-profit entities, such as schools, cannot directly benefit

from tax incentives and must, therefore, make use of a third-party who can make use of

the tax incentives and pass the savings onto the school district. SolarCity also explains

that should the School District lease or own the solar system, it would be considered the

"user" of the system by the IRS and subsequently not be eligible for tax incentives.

15 ScarCity explains that the SSAs are designed to comply with the tax incentive

16

17

requirements. In response to STF 4-16, SolarCity claims that under the American

Recovery and Renewal Act ("ARRA") Federal Stimulus program, Arizona has been

18

19

allocated approximately $30 million for school improvements and school energy

efficiency projects.

20

21 Q- What are the available tax incentives for solar systems and when do they expire?

22

23

The following infonnation was provided in the testimony of So1arCity Witness Lyndon

Rives (at Q. la):

24
25
26
27
28
29

30% investment tax credit which runs through December 31, 2016 and then is
reduced to l0%.

A.

A.

A.

50% first year bonus depreciation is part of the American Recovery and Renewal
Act of 2009 and it expires on December 31 , 2009.
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1

2
\

Modified Accelerated Cost Recovery system ("MACRS") depreciation
not scheduled for expiration.

currently

3

4

5

6

7

8

Company witness Rives (at Q. 13) explains that non-profit entities are tax exempt and thus

cannot directly benefit from tax incentives. He also states that the IRS rules make it very

clear that a transaction such as an SSA is the only way for a non-profit entity to obtain the

benefits of solar energy cost effectively because it allows a third party to capitalize on the

available tax incentives. (at Q. 14)

9

10 Q-

11

12

As you stated earlier, SolarCity considers an SSA to be a financing arrangement.

Please discuss Staff's view of the SSA in regard to financing.

First, it is important to look at a definition of "financing"

13

14 Q- Is there a standard definition for "financing"?

15

16

17 The term

18

Most commonly, financing is used to describe financial methods used to obtain a house or

car when not purchased outright. In this context, financing is understood to mean

payments for principal and interest with a goal of eventual ownership.

"financing" would not appear to describe what would occur under an SSA.

19

20 Q- Is an SSA a financing vehicle for the schools"

21

23

24

25

26

No. It does not appear that the SSAs include payments for principal and interest with a

goal of eventual ownership. Furthennore, the Application does not characterize the SSA

in standard financing terms as a lease with the option to purchase. The Application states

that a lease cannot be used for SSAs with non-profits: "Other commercial and residential

solar installations can be made financially feasible through a lease; however the tax-code

makes this impossible for non-profits (see Exhibit "C")."5

22

A.

A.

A.

5 Application, at 13, lines 18-19.
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1 Q, Is the SSA a lease whereby SolarCity is leasing the generating equipment to the

2 schools"

4

5

6

The SSA has a number of features similar to leasing arrangements, but it is definitely not a

lease. Mr. Rives explains that a lease or sale of the system to the nonprofit is not possible:

"If a non-profit entity is the lessee or owner of a solar system then they are considered the

'user' of the system, and the IRS will not allow tax credits to be taken for that system." (at

7 Q. 14.)

8

9 Q- What do their advertising materials say about what they do?

10

11

12

13

14

15

SolarCity has communicated to Staff that it has not prepared any literature to promote

SSAs in the Arizona market. It has provided an example of literature used to promote

Purchase Power Agreements ("PPAs") in other states. The PPAs advertising literature

describes the PPAs in a way that suggests many similarities to the SSAs that are the

subject of the Application. The PPA literature also makes reference to the purchase of

electricity by the customer.

16

17 Q- Who owns the equipment?

18

19

20

As stated previously, SolarCity would own the SSA equipment. At certain intervals, the

School District could exercise the option to purchase the equipment. The SSA contracts

do not result in the eventual ownership of the equipment by the School District unless it

21 exercises the purchase option.

22

23

24

Why is determining whether the SSA can accurately be described as a financing

vehicle for the schools important to the question raised by SolarCity's Application?

25

26

3 A.

A.

A.

A.

Q.

While each case would need to be looked at on an individual basis, were an SSA clearly to

provide schools with ownership of solar equipment and were payments made to SolarCity



Direct Testimony of Steve Irvine
Docket No. E-20690A-09-0346
Page 13

l
9

2

clearly meant as payment for the solar equipment, one might reasonably conclude that the

sale of electricity is merely incidental to the SSA. But, the Agreement is not structured

3 this way.

4

5 v. IS SOLARCITY'S PROVISION OF ELECTRICITY INCIDENTAL TO THE

6 PURPOSE OF THE SSAs?

7 Q-

8

What position does SolarCity take in regard to the significance of the production of

electricity by the solar panels that would be installed under an SSA?

9

10

11

12

13

14

15

SolarCity views the production of electricity as being only incidental to the SSA.

SolarCity views and characterizes SSAs as financing mechanisms that enable schools to

obtain solar panels for the production of electricity. SolarCity claims that the provision of

electricity is not its business objective in the SSA arrangement. In fact, SolarCity states

that the per-kWh payments specified in the SSA are not payments for electricity, but are

instead associated with the equipment and related maintenance thereof. These positions

can be seen in the Application as follows:

While the solar panel systems that Solarcity designs, finances, installs, and
operates may be used by the schools to produce electricity, the SSA
arrangement in the context of a non-profit entity is fundamentally a
financing tool, the fact that a commodity is produced is merely incidental
to the purpose of the SSA for a non-profit.6

16

17
18
19
20
21
22
23
24
25
26
27
28
29
30
31

The SSA at issue in this Application makes it clear that Solarcity is in the
business of furnishing equipment and ongoing maintenance thereof to the
School District and not "electricity for light, fuel, or power." In fact, the
specific language of the SSA itself indicates that SolarCity actually never
really owns the electricity that its solar equipment creates. The SSA states
that, "...Purchaser will take title to all electric energy that the System
generates from the moment the System produces such energy., ." SSA, at
Exhibit 7, paragraph 4(3) (see Exhibit "B").7

A.

6 Application, at 13, lines 9~l2.
7 Application, at 8, lines 7-8.
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1

2

3

1
The Customer makes payments to SolarCity for the equipment and related
maintenance thereof, and such payments are calculated in relation to the
amount of electricity the system produces,8 '

w

4

5 Q, Does Staff agree that the production of electricity is incidental to the SSA?

6 A.

7

8

9

10

11

No, not at all. Staff believes that there are two key factors that are important to

determining whether the production of electricity is incidental to the SSA: 1) Whether the

SSA can accurately be described as merely a means for the schools to finance the

acquisition of solar generating equipment, and, 2) whether the agreement primarily

provides for the provision of electricity. Staff believes that the answer to the first question

is "No," and that the answer to the second question is "Yes".

12

13 Q. Is it clear that the SSA was structured so that the provision of electricity would be

14 the primary purpose of the contract"

15 A.

16

17

18

19

20

Yes, I believe that it is. The evidence suggests that the SSAs were intentionally structured

to be a contract for the sale of electricity. While SolarCity argues that the agreements are

not for the sale of electricity, this is belied by the Solar Energy Industries Association's

("SElA") Guide to Federal Tax Incentives for Solar Energy, Version 3.0, Released May

21, 2009, which is attached to SolarCity witness' Lyndon Rives testimony. In order to

take advantage of the federal tax incentives, the SEIA 1.1.3 states:

21

22
23
24
25
26
27

The key when dealing with such an entity [nonprofits] is to sign a contract
merely to sell it electricity. Someone who merely buys electricity from
solar equipment owned by someone else is not considered to "use" the
equipment. Care should be taken to make sure the contract is not
characterized by the IRS as a lease of the solar equipment in substance
even though it looks in form like a power contract.

8 Application, at 6, lines 25-27.
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1
'Q_

2

Is an SSA a financing vehicle that provides a means for the schools to obtain an

ownership interest in solar panels rather than an agreement for the provision of

3

4

5

electricity?

No. The intent apparently was not to structure it as a financing, because the nonprofit

would not be able to obtain the tax benefits then. Again, this is clear from the SEIA

6 discussion at 1.1.31

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

Equipment must be used in the United States to qualify for a commercial
solar tax credit. In addition, commercial solar tax credits cannot be
claimed on equipment that is "used" by someone who is not subject to
U.S. income taxes.

Thus, "use" of the equipment by a school, municipal utility, government
agency, charity or other tax-exempt organization (unless the equipment is
used in a taxable side business) or in some eases by an electric cooperative
will rule out a credit on the equipment. This means that solar equipment
cannot be leased to such an entity. A lessee "uses" the equipment it is
leasing. However, a lease with a tern of less than six months does not
count as a "use." The credit is calculated in the year equipment is first put
into service. Ineligible use of the equipment at any time during the first
five years would cause part of the tax credit claimed to be recaptured.

22

23 Thus, the SSAs could not be structured as "mere financing arrangements" or ScarCity

24 would not be eligible for the various tax incentives.

25

26

27

28

It is clear that, by the terms of the SSAs, SolarCity will own, operate and maintain all of

the solar electric generating equipment. What the School District receives under the SSAs

is solar-generated electricity at a constant, known, and contractual price.

29

30

31

32

A.

SolarCity states that the SSAs were set up this way to provide a means for the schools to

obtain solar panels with no upfront costs. This may be tie. But, being able to capitalize

on the various tax incentives meant in turn that the agreement had to be structured as a
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9 sale of electricity. And, that is exactly what the SSAis: an agreement for the sale of

2 electricity.

3

4

5

6

7

8

9

Various provisions in the agreement support Staffs view of the overall purpose of the

Agreement, in addition to the SEIA. The terns of the SSAs provide that SolarCity will

own the panels and the associated equipment, and that the schools may never own the

solar panels. While the Agreement contains an option to purchase, it cannot be exercised

for at least six (6) years, which was again apparently done so that SolarCity would not lose

any part of the tax credit to be claimed. What is clear is that the primary benefit or

10 commodity the schools obtain through the SSAs is electricity.

11

12 Q.

13

Are there other provisions in the actual agreements and Application that actually

support Staffs opinion that the SSAs are primarily a contract toprovide electricity"

14

15

Yes. There are several references to the purchase of electricity at various places in the

SSAs and Application. The following provisions support Staffs view:

16

17

18

19

20

The Agreement, (Application Ex. B, hereinafter referred to as "Agreement")at

page 4 under the heading Monthly Charges states "...Purchaser shall purchase all

such electric energy as and when produced by the System..."(Emphasis added).

Prior to the amendment of August 5, 2009, the Agreement at page 5 under the

21 heading Environmental Attributes and Environmental Incentives stated, cc...and

22

23

24

25

26

1

A.

Purc/ta5er's purchase at' eleetriciw under this Agreement does not include

Environmental Attributes..."(Emphasis added) .

The Agreement at page 8 under the heading Outages states, "Purchaser shall he

permitted to he off line for two (2) full twenty-four (24) hour days (each, a

"Scheduled outage") per calendar year during the Term, during which days
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1 s Purchaser shall not be obligated to accept 'or pay for electricilv from the

2 System..."(Emphasis added).

3

4 Q- Are there other provisions that support Staff's view that this is not primarily a

5 financing arrangement?

6

7

8

9

10

If this were a financing arrangement, one would expect that the School Districts would

take ownership of the solar panels at some time. However, the SSAs do not provide that

the School District will own the solar panels. Instead, the SSAs provide an option for the

School District to purchase the panels at the end of years 6 and 10 of the SSA term (year

15) (See Lyndon Rive testimony, Q. 18) and: \

11

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

Option to Purchase. At the end of the sixth (6th) and tenth (lath)
Contract Years and at the end of the Initial Term and each additional
Term, so long as Purchaser is not in default under this Agreement,
Purchaser may purchase the System tram Seller on any such date for a
purchase price equal to (i) with respect to an option exercised at the end of
the sixth (6th) or tenth (lath) Contract Years or at the end of the Initial
Tenn, the greater of (A) the amount set forth at such time in the Purchase
Option Price schedule in Exhibit l, and (B) the Fair Market Value of the
System, and (ii) with respect to an option exercised at the end of an
Additional Term, the Fair Market Value of the System. The "Fair Market
Value" of the System shall be determined by mutual agreement of
Purchaser and Seller, provided, however, if Purchaser and Seller cannot
agree to a Fair Market Value within thirty (30) days after Purchaser has
exercised its option, the Parties shall select a nationally recognized
independent appraiser with experience and expertise in the solar
photovoltaic industry to determine the Fair Market Value of the System.9

29

30

The following provision allows the School Districts to terminate the SSAs at any time.

SolarCity would then remove the panels.

31
32
33
34
35
36

, Upon the expiration or earlier
tennination of this Agreement (provided Purchaser does not exercise its
purchase option), Seller shall, at its expense, remove all of its tangible
property comprising the System from the Facility on a mutually
convenient date but in no event later than ninety (90) days after the

Removal of Svstem at Expiration

A.

9 Agreement, application Ex. B at 13.
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1
2
3
4
5

6

v
expiration of the Term. The Facility shall be returned to its original
condition, except for System mounting pads brother support structures,
which may be left in place, and ordinary wear and tear. In no case shall
Seller's removal of the System affect the integrity of Purchaser's roof,
which shall be as leak proof as it was prior to removal of the System.10

7 There is also an Early Termination provision which was discussed by So1arCity witness

Lyndon Rives (Q. 19):8

9
10
11
12
13
14
15
16
17

The SSA contains a table of "termination values"; please explain these
and how they differ from the buy-out amounts? The termination
values are what the customer pays if they breach the contract. These
amounts allow SolarCity to be made whole if the customer does not live
up to their end of the bargain. These amounts are completely different
from the buy-out option amounts which can be exercised at the specified
times if the customer is in good standing under the SSA.

18 All of these provisions lend support to the view that the contract was set up as one for the

19 sale of power.

20

21 Q-

22

What other contractual provision strongly supports the view that the contract was

set up as a sale of electricity?

23

24

One of the most significant provisions which support Staffs view is the provision which

specifies payment on a per-kW"h basis.

25

26 Q-

27

How do all of these passages relate to the question of determining whether the

provision of electricity in the context of the SSAs is incidental to some other

function?28

29

30

31

32

When all of these provisions are read as a whole, and the intent of the SSA is analyzed,

the SSAs are clearly not a means for the School District to primarily finance its ownership

of the solar panels. Under SSA terms, SolarCity will own the panels for at least a period

of 6 years, done apparently for tax purposes. SolarCity will charge the School District for

A.

A.

m Application, Ex. B at 10.
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1 4

2

3

4

5

6

7

8

9

10

electricity on a per-kWh rate during that time period, ad that the Agreement is one for the

purchase of power and not the sale or use of equipment. SolarCity may then sell the

system to the School District at the Fair Market Value of the System, if the School District

elects that option, but only at the end of 6 years, 10 years, or the end of the SSA.

Generally, financings, such as the financing of a car or house, include payments of both

interest and principal calculated to lead to eventual ownership. One might readily

conclude that the per-kWh payments provided for in the SSAs were purposely structured

as payments for electricity, rather than as a financing of the solar equipment, so that

SolarCity would be eligible for all of the various tax incentives and could pass those

through to the School District, which otherwise would not qualify.

11

12 Q- What does Staff conclude in regard to whether the provision of electricity in the

context of the SSA is incidental in nature?13

14

15

Staff concludes that the provision of electricity under the SSAs is not incidental in nature,

but would instead appear to be the primary purpose of the agreements.

16

17 VI. OTHER FACTS USED TO DETERMINE PUBLIC SERVICE CORPORATION

18 STATUS

19 Q- What other facts were considered by Staff?

20

21

22

It is my understanding that the Serv- Yu factors, which are referred to in SolarCity's

Application, identify facts that are useful when analyzing whether an entity is engaging in

provision of service as a public service corporation. The factors are as follows:

23
24
25
26
27
28
29
30

A.

A.

What the corporation actually does,
Dedication to public use,
Articles of incorporation, authorization, and purposes,
Dealing with the service of a commodity in which the public has been generally
held to have an interest,
Monopolizing or intending to monopolize the territory with a public service
commodity,
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1
2
3
4
5

9
Acceptance of substantially all requests for service,
Service under contracts and reserving the right to discriminate is not always
controlling, and -
Actual or potential competition with other corporations whose business is clothed
with public interest. .

6

7 Q- Did SolarCity list the Serv-Yu factors in its Application?

8 Yes. So1arCity discussed the Serf-Yu factors as evidence in support of a conclusion that

it would not be a public service corporation when operating through SSAs.9

10

11 Q-

12

Does Staff agree with the conclusions SolarCity makes in the Application in regard to

application of the Serv-Yu factors?

13 No. Staff" s conclusions in regard to application of the Serf-Yu factors are discussed in

14

15

this section.

16 Q- Please discuss the relevant facts in the context of the SolarCity SSA.

17 I will address facts that the Commission should consider under each of these prongs. The

18 legal significance of these facts will be discussed in the briefs.

19

20 1) What the corporation actually does.

21

22 Q, What does Solar City actually do?

23

24

25

26

27

28

29

30

A.

A.

A.

A. SoiarCity witness Rive states first that "SolarCity is a full-service solar power` company

that provides design, financing, installation and monitoring services." Testimony at l. He

goes on to state that SolarCity finances, designs, constructs, owns, operates and maintains

the solar system for the benefit of the customer." Testimony at 2. While the Application

characterizes the SSAs that SolarCity proposes for schools, goveniments, and non-profits

in Arizona as financing arrangements, the agreements as a whole are structured as

agreements for the provision of solar electricity. The Application and agreements in fact

refer to the sale or purchase of electricity. The Application states, "The Customer
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2

3

becomes the owner of all electricity produced the moment the electricity is produced"

The payments made by customers to SolarCity are expressed on a per kwh basis. The

Application further states, "The Customer makes payments to SolarCity for the equipment

4 and related maintenance thereof, and such payments are calculated in relation to the

5 amount of electricity the system produces."'2 [Emphasis added]

6

7 SolarCity states the following in its Application:

8

9

10

11

12

13

14

15

However, the solar facility will not fulfill 100% of the customer's
electricity needs, which will necessitate the customer remaining connected
to the public utility grid in order to compensate for any electricity supply
shortfalls. As such, Solarcity is not a "critical link" in the chain of
electricity generation nor does it provide service to a large segment of the
population. Rather, Solarcity provides an optional service to a limited
customer base. 13

16

17

18

19

20

21

22

Implicit in this statement is that a SolarCity solar facility meets some part of a customer's

electricity needs. While SolarCity may characterize the SSA as a financing arrangement,

it is more clearly intended as a vehicle for the customer to obtain lower cost electricity, by

offsetting the cost of electricity provided by APS and SRP, with the lower cost electricity

produced by SolarCity's solar panels. The customer will pay SolarCity on a per-kWh

basis for each kph produced by the solar panels.

23

24

25

26

27

A given electron that would How through to the school cannot be distinguished as

emanating either from the SolarCity solar panel or from the Incumbent Utility unless

either the utility or solar panels were meeting 100 percent of the school's load at the time.

While there would be some differences between the manner in which SolarCity and the

11 Application, at 6, lines 20-21.
12 Application, at 6, lines 25~27

Application, at 11, lines 20-25
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1 1 local utilities, Arizona Public Service and Salt River Project, would provide electricity to

2 the Scottsdale Unified School District, there are a number of similarities. Were the SSAs

3

4

5

to function as planned, SolarCity and the Incumbent Utilities both own their respective

generation facilities that would provide electricity to the schools and both would bill the

schools, at least in part, on a per-kWh basis.

6

7 2) Dedication to public use.

8

Q-

10

Is the provision of solar electricity a service or commodity that the public has an

interest in?

11

12

This factor looks at whether the company is dealing with the service of a commodity in

which the public has generally been held to have an interest. Electricity is a commodity in

13 which the public has generally been held to have an interest. When the SSAs are

14 considered in their entirety, it is clear that their rilndamental purpose is to provide

15 electricity.

16

17

18

19

20

21

22

A devotion to public use also means that the public generally, in so far as it is practicable,

has the right to enjoy service from the facilities. The SSAs envision the installation of

solar panels that would have a physical connection to the grid by way of a bi-directional

meter. Electricity generated in excess of the schools' own need at a given time would

flow through the grid and could be available for public use. While this event may be

infrequent, it would occur at the time of net production of electricity.

23

24

25

26

9

A.

In the Application, SolarCity claims that the solar electricity equipment is dedicated to the

individual school, non-profit, or government entity and that generation and consumption

takes place entirely on the customer's private property on the customer's side of the meter.
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l $

2

So1arCity argues that in this fashion it dedicates So1arCity's private property only to the

individual customer's use rather than the public. .1

3

4

5

6

7

8

However, the class of end-users that SolarCity has chosen to serve constitutes a significant

portion of the general public. Nor is it important that the generation equipment is located

on the end-user's premises since the generation equipment is not owned by the customer

and it utilizes a bidirectional meter that will make excess capacity available to the grid for

use by the general public. In response to STF 2.6, SolarCity states:

9

10
11
12
13
14

Any excess electricity will be physically supplied to the grid in
compliance with the applicable utility and/or ACC rules for
interconnection. Excess electricity will also be subject to and governed by
the applicable ACC net-metering rules.

15

16

17

18

While SolarCity argues that it does not provide electricity, when the SSA contracts are

considered as a whole, along with the SEIA, Staff concludes that they are more than a

mere financing mechanism and that they were instead intended as provisions for the

furnishing and sale of electricity.

19

20 3) Articles of Incorporation, authorization, andpurposes.

21

22 Q- What does SolarCity's Articles of INcorporation, authorization and purpose

23 provide?

24

25

26

27

28

A. Solarcity is incorporated in the State of Delaware and has foreign authority to transact

business in Arizona. When filing with the Commission for foreign authority to transact

business, SolarCity also filed its Articles of Incorporation from Delaware. SolarCity's

Articles of Incorporation from Delaware indicate in Article III that "The purpose of the

Corporation is to engage in any lawful act or activity for which corporations may be
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2

organized under General Corporations Law of Delaware." Use of nonspecific language

such as this is not uncommon in Articles of Incorporation.

3

4 Q-

5

Was any other information related to SolarCity's business included in its Application

for Authority to Transact Business in Arizona?

6

7

Yes, but not much. Arizona's Application for Authority to Transact Business in Arizona

includes a question, question number 10, which asks applicants to state "The character of

8 SolarCity has

9

business the foreign corporation initially intends to conduct in Arizona.

responded "Sales and Installation of PV Solar Systems."

10

11

12

13

14

None of the incorporating documents reviewed by Staff explicitly state that SolarCity's

purpose is to conduct the business of a public service corporation. However, Staff would

note that at the same time, the purpose language in the Articles of Incorporation does not

preclude SolarCity from conducting the business of a public service corporation either.

15
16
17.

4) Dealing with the service of a commodity in which the public has generally
been held to have an interest.

18

19 Q- Does SolarCity deal with the service of a commodity in which the public has an

20 interest?

21

22

23

24

25

26

27

A.

A. It would be difficult to conclude that the electricity generated under an SSA is different

than electricity provided by the incumbent utilities, and not a commodity in which the

general public has been held to have an interest. Certainly, the electricity generated from

a SolarCity solar panel will emanate entirely from a renewable source, while electricity

supplied from either APS or SRP will likely be generated in part from sources that are

non-renewable, however, the physical properties of the electricity from the Incumbent

Utility will be the same as that generated from the SolarCity solar panel. As such, energy
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2

provided through a So1arCity SSA is a commodity that is comparable to energy provided

by an IncuMbent unity. .-

3

4 Q. What does the Application say on this matter?

5 A.

6

"7I

8

SolarCity argues that the solar panel systems may be used by schools to produce

electricity, but that the SSA is fundamentally a financing tool. SolarCity also states that

the production of a commodity (electricity) is merely incidental to the purpose of the SSA

for a non-proiit.I4

9

10 Q~ What is Staff's response to this assertion"

11

12

13

When the SSAs are considered in their entirety, it is clear that they are not mere financing

instruments but they extend to the provision of electricity. Electricity is a commodity in

which the public has generally been held to have an interest.

14

15
16

5) Monopolizing or intending to monopolize the territory with a public
service commodity.

17

18 Q- Does Staff believe that SolarCity intends to monopolize the territories in which it

19 operates with a public service commodity?

20

21

22

23

24

25

26

No. SolarCity likely does not intend to monopolize a territory with a public service

commodity. The Application includes a list of characteristics of SSAs .with schools, non-

profits, and government agencies. One of the characteristics is: "While the electricity that

the solar panel system produces results in a reduction of the customer's overall demand

from the electric utility, the customer must remain connected to the utility grid.15" it is

necessary that customers retain the ability to receive utility service for a number of

reasons. Photovoltaic panels do not generate energy when the sun goes down and can

A.

A.

14 Application. at 13, lines 10-12.
15 Application, at 7, lines 3-5.
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2

3

4

5

have a reduced ability to generate energy as a result of clouds or other meteorological

conditions. Furthermore, photovoltaic panels often produce enough energy to meet only a

portion of a customer's total electrical needs. While SolarCity is a for-profit entity and

will likely endeavor to obtain as many customers as possible, there is no indication that its

business model includes a monopolization of the provision of electricity in any given

6 service territory.

7

8 Q- Are there other factors that would reduce the likelihood that So1arCity will

9 monopolize a territory with a public service commodity?

10 A.

11

12

Yes. SolarCity may very well have to compete with other SSA providers. The School

District's selection of SolarCity as an SSA provider was made through a request-for

proposal process that included multiple applicants.

13

14 Q- What does the Application say about this factor?

15

16

17

SolarCity states that monopolization is not its intention and that it will be necessary for

customers to remain connected to the traditional utility grid because the solar panel system

output will not be sufficient to meet the customer's overall energy requirement.16

18

19

20

Staff agrees with SolarCity's assertion that it does not intend to achieve, nor will it be

likely to obtain, a monopoly position with respect to provision of electricity.

21
22 6) Acceptance of substantially all requests for service.

A.

xo Application at 14, lines 3-12.
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1
'Q. Does SolarCity intend to accept substantially all requests for service?

2 A.

3

4

5

6

7

8

9

10

11

12

13

14

15

16

Based on the Application, SolarCity plans to serve schools, governmental entities, and

other non-protits. Staff believes that SolarCity intends to offer its products and services

broadly, or publicly, rather than to a limited scope of customers. SolarCity's business plan

in Arizona is likely not isolated to the two school applications that are the subject of the

Application. SolarCity's website explains that "SolarCity was founded with the mission

to help millions of homeowners and businesses adopt solar power, protect themselves

from rising electricity costs and protect their environment from polluting power

sources."17 Similarly, the Application says, "The colnpany's mission is to help millions of

homeowners, community organizations and businesses adopt solar power by lowering or

eliminating the upfront costs."8 SolarCity's business plan apparently considers

widespread expansion. On the matter of growth the website also explains, "Founded in

2006, SolarCity continues to grow, and now serves more than 500 communities in

California, Arizona and Oregon. If our services are not available in your area yet, we'll see

you soon. We plan to expand to 5-10 additional states in 2010 and be America's leading

provider of affordable, clean power for many years to come."19

17 x

18

19

20

SolarCity's business goal is to serve millions of customers and to subsequently grow to

service a substantial part of the public. Furthennore, with respect to SSAs, they will be

offered to a substantial portion of the public, Ag. schools, governmental entities and other

21 non-profit entities. In the context of this scope of service, ScarCity's services are

22 affected with a public interest.

17 http1//www.solarcity.com/media-center/company-proile.aspx.
18 Application at 2-3 .
19 http://www.solarcity.coM/media-center/company-profile.aspx.
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1 »Q.

2

3

4

5

6

7

What does the Application say in regard to SolarCity's accepting substantially all

requests for service?

In the Application, SolarCity states that it will not accept every request for service.

SolarCity states that it will evaluate each potential customer on the basis of building and

property orientation and land use and zoning rights affecting the customer's private

property. SolarCity also states that, because the SSA will only be available to a small

distinct subset of potential customers, regulation is not appropriate."

8

9 Q- What is Staff's response to this assertion?

10

11

12

13

Staff would point out that SolarCity has not provided evidence that the number of

potential customers is a small distinct subset of potential customers. To the contrary,

SolarCity appears to seek this adjudication for the specific purpose of serving not only

other schools but also non-profit entities and government institutions.

14

15
16

7) Service under contracts and reserving the right to discriminate is not
always controlling.

17

18 Q- Is it Stafi"s understanding that SolarCity will provide service pursuant to contract?

19 A.

20

21

22

The Application states that SolarCity will not be accepting requests for service from the

general public and that SolarCity utilizes very specific and detailed contracts for sem/ice.2l

At the same time, the Application also states, "The company's mission is to help millions

of homeowners, community organizations and businesses adopt solar power by lowering

or eliminating the upfront costs."2223

24 .

A.

A.

20 Application, at 14, lines 17-26.
21 Application, at 16, lines 1-3 ,
22 Application, at 2-3. .
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2

3

Given that So1arCity's goal is to acquire millions of customers, the number of customers

that may actually not qualify for service by SolarCity may be de minims. In addition, the

SSAs utilized by SolarCity are designed to reach a significant portion of the general

4 public: schools, nonprofits and governmental entities.

5

6 Q- What does the Application say in regard to the use of contracts to provide service?

7 A.

8

9

10

SolarCity states that it would provide services through very detailed and specific

agreements. SolarCity further states that the fact that individual contracts are required is a

factor that weighs in favor of finding that the SSA in this instance does not require

regulation.

12 Q-

13 A.

14

15

16

17

What is Staffs response to this assertion"

Staff does not agree that the provision of service under specific agreements is dispositive

of this issue. Staff believes that, in the case of the SolarCity SSAs, the possibility of

exclusion of service is eclipsed by the wide solicitation that would accompany a business

model that intends to provide service to millions and by the nature of the service that

SolarCity intends to offer.

18

19
20

8) Actual or potential competition with other corporations whose business is
clothed with the public interest.

21

22 Q-

23

Will SolarCity compete with other corporations whose business is clothed with the

public interest"

24

25

Yes. SolarCity SSAs would deliver electricity whose physical properties are substantially

similar to that of the Incumbent Utilities. Electrons that would enter the service panels of

26 the schools from either the SolarCity solar panel or firm the Incumbent Utility would be

r

A.

Application, at 15, lines 1-7
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2

3

4

5

6

7

8

indistinguishable. Energy provided from the solar panel would displace energy required

from the utility. Energy provided from the solar panel would, therefore, serve as all

alternative to energy provided by the Incumbent Utility during the periods of time in

which the solar panels are able to produce electricity. While it is apparently not

SolarCity's intention to entirely supplant the need for service by an Incumbent Utility, it

does appear that service provided by SolarCity through an SSA would compete with

service provided by the Incumbent Utility during periods of time in which the solar panels

are able to produce electricity.

9

10 Q- Are APS and SRP entities whose business is clothed with the public interest?

11 Yes.

12

13 Q-

14

Did the school district perform a cost-benefit analysis to assess whether it would

realize savings through a SolarCity SSA?

15

16

17

18

19

Yes. Furthermore, it is Staffs belief that performance of a cost-benefit analysis is an

indication that the energy provided by SolarCity through SSAs would be an alternative to

energy provided by the Incumbent Utilities and that competition would exist between

SolarCity and the Incumbent Utilities as providers of energy during the hours that solar

energy is capable of being produced.

20

21 Q- What does the Application say about whether SolarCity will compete with other

22 utilities?

23

24

A.

A.

A. SolarCity states that it would provide a fundamentally different service than Incumbent

Utilities as it does not propose to provide its customers with caseload electricity.
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1 »Q. 4

2

3

4

5

6

7

8

9

10

11

12

13

What is Staff's response to this assertion?

Staff agrees that it will be necessary for SSA customers to retain service by their

Incumbent Utilities. Staff agrees that customers would likely need to receive the bulk of

their energy needs from their Incumbent Utilities. However, SolarCity's assertion that

caseload electricity would be provided by the Incumbent Utility is an artificial distinction

and really has no bearing on the question of whether SolarCity would be competing

against the Incumbent Utilities. An electron entering into the electric panel at a school

would be indistinguishable from an electron entering from the Incumbent Utility.

Whether a given electron is generated by caseload or non-baseload facilities has little

meaning as it is impossible to associate provided electricity with use by a given appliance

at a school. Because the electrons themselves are indistinguishable, and because increased

provision of energy from the solar panels would offset the provision of energy from the

Incumbent Utility, SolarCity would compete with Incumbent Utilities.

14

15 Q-

16

Has Staff compared some of the features that typically characterize the service of

incumbent electric utilities compared to those SolarCity?

17 A. Yes.

18

19 Q- Please list some of these features that Staff believes are characteristics of the

20 incumbent Utilities that are in common with SolarCity.

21

22

23

A.

A. Both provide electricity from generation sources. Both sell electricity to retail customers

on a per kph basis. Both own, install and maintain their own facilities. Both install and

read meters for use in billing customer's usage.
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1 »Q_ Does Staff draw any conclusions from these similar characteristics?

2 Yes.

3

4

Incumbent electric utilities and SolarCity SSAs have many of the same

characteristics. Therefore, Staff believes that these facts support the conclusion that

SolarCity would be a public service corporation in its provision of service through SSAs.

5

6 VII. IMPACT OF PROVIDING SERVICE AT WHOLESALE

7 Q- Are wholesale providers of electricity not public service corporations?

8 Not always.

9

10 Q- Is this example useful ill consideration of the SolarCity Application?

11

12

13

14

15

Yes. Apparently SRP has represented to SolarCity that, if this transaction were structured

as a wholesale sale of power, the Commission would lose its jurisdiction over the SSA.

SolarCity has provided a proposed agreement it has been negotiating with SRP to the Staff

in response to STF 7.3. In response to STF 7.6 (What governmental agencies does

SolarCity believe would have jurisdiction over such an arrangement?) SolarCity states:

16

17

18

19

t o

21

22

23

24

25

A.

A.

A.

The Federal Energy Regulatory Commission ("FERC") has jurisdiction
over the sale of electric energy from SolarCity to SRP pursuant to Section
201 of the Federal Power Act ("FPA"). The solar panel system
("Facility") will be a "qualifying small power production facility" ("QF")
as defined in Section 3(l7)(C) of the FPA and Section 292.204 of the
FERC's regulations under the Public Utility Regulatory Policies Act of
1978 ("PURPA"). Since the Facility will be a QF with a capacity of 20
MW or less, Solar City will be largely exempt from the Federal Power
Act.
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1 Q_

2

3

Could SolarCity enter into an agreement with an Incumbent Utility to provide

energy at wholesale to the Incumbent Utility so that it might be resold to schools,

non-profits and governments"

4

5

6

As discussed, SolarCity is negotiating such an agreement with SRP. Staff is evaluating

the proposed agreement between SRP and SolarCity and the School District at this time.

Staff has not formulated an opinion on this question at this time.

7

8 VIII. OWNERSHIP OF RENEWABLE ENERGY CREDITS

9 Q. What are Renewable Energy Credits"

10

11

12

A "Renewable Energy Credit" ("REC") is a kind of accounting unit created to track kph

derived from an Eligible Renewable Energy Resource or kph equivalent of Conventional

Energy Resources displaced by Distributed Renewable Energy Resources as described in

13 Arizona Administrative Code ("A.A.C.") Title 14, Article 18, The Commission's

14 Renewable Energy Standard and Tariff rules require that certain public service

Arizona obtain RECs from Distributed15

16

17

corporations serving retail electric load in

Renewable Energy Resources. Distributed Renewable Energy Resources are applications

of certain defined technologies that are located at a customer's premises and that displace

18

19

20

Conventional Energy Resources that would otherwise be used to provide electricity to

Arizona customers. An accounting of RECs is used to determine if a givenutility has net

the Distributed Renewable Energy Resources requirements contained in the Renewable

21 Energy Standard and Tariff rules.

22

23 Q. How are RECs relevant to SolarCity's Application?

24

25

26

A.

A.

A. The SSAs between SolarCity and the Scottsdale Unified School District for Desert

Mountain High School and Coronado High School specify that the Environmental

Incentives and Environmental Attributes accrue to the Purchaser (Scottsdale Unified
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1 1

2

3

4

5

6

7

8

School District). RECs are Environmental Attributes. This characteristic of the SSAs was

set forth through the filing of an Amended Exhibit by SolarCity on August 5, 2009. It is

necessary that the RECs accrue to the Purchaser rather than SolarCity in order for the

Purchaser to transfer the RECs to Arizona Public Service Company ("APS") in order to

satisfy a requirement of APS' Renewable Energy Standard and Tariff. APS' Renewable

Energy Standard and Tariff Implementation Plan requires that APS receive RECs when it

makes incentive payments for distributed generation. That requirement from the APS

Renewable Energy Standard and Tariff Implementation Plan is as follows:

9

10

11

12

13

14

15

16

17

4.5 REC Ownership
As part of APS's payment of a UPI, the utility will be given complete and
irrevocable ownership of all RECs expected from system production for
20 years, the expected or planned effective life of the DE system. APS's
payment of a PBI will assure APS complete and irrevocable ownership of
the REC for the full duration of the PBI agreement. Renewable Energy
Credits provided to APS as a result of a DE system installation will be
applied towards APS' RES targets.

18

19

In a July 23, 2009 letter to the Docket, APS wrote the following on the matter of the need

for APS to obtain ownership of RECs when an incentive payment is made for a distributed

20 energy system:

21

22
23
24
25

The mechanism through which APS pays an incentive to its customer,
pursuant to the Renewable Energy Standard Rules, is an agreement with
its customer that assures that the customer will provide all environmental
attributes to the Company (APS) in exchange for the incentive.

26

27 Q. How do the Desert Mountain and Coronado contracts treat RECs?

28

29

30

A. The SSA contracts, as amended, designate the RECs as accruing to the Purchaser

(Scottsdale Unified School District). This allows the RECs to be transferred to APS from

the Purchaser and facilitates incentive payments from APS, As explained by SolarCity
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1 1

2

witness Lyndon Rive (testimony at Q. 20), in exchange the utility will pay SolarCity any

applicable incentive rebate payments. »

3

4 IX. OTHER CONSIDERATIONS

5 Tax Issues Raised by SolarCiz;v

6 What is Staff's comment about Item 10 of Lyndon Rive's testimony that includes the

7 following question and response:

8

9

10

11

12

What services does SolarCity furnish under an SSA"
So1arCity finances, designs, constructs, owns, operates and maintains the
solar system for the benefit of the customer.

13

14

15

16

17

18

19
J

20

This is likely true. But, it is also true that in order to use the available tax incentives,

the SSA must be structured as a sale of electricity. As such, the Commission's

oversight is directly implicated. SolarCity simply cannot represent the SSA to be a

financing to achieve a certain result with the Commission, and then turn around and

represent the same SSA as a sale of electricity to achieve yet a different result with the

IRS. To be able to obtain the significant tax incentives, the parties' had to structure

their agreement as a sale of electricity. Thus, to obtain one benefit, SolarCity may

have given up another.

21

A.

A.
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1 »Q. What is Staffs comment about Item 15 of LyndonRive's testimony that includes the

following question and response:2

3

4

5

6

7

8

What is the primary purpose of an SSA?
The primary purpose of an SSA is to provide financing for the adoption of
a solar system with zero up-front capital costs by allowing a third party to
capitalize on available Federal tax incentives that would otherwise be lost,

9

10

Again, this is probably true to some extent. But, to get the tax' benefits, they structured

the agreement as one for the sale of electricity.

11

12

13

14

Impact of Regulation in Arizona

Q.

15

SolarCity Witness Lyndon Rive expresses concern about the impact of regulation on

the development of the solar industry in Arizona. What is Staff's response to this

16

17

concern.

Item 25 from Lyndon Rive's testimony includes the following question and response:

18

19
20
21
22
23
24
Z5
26
27

What would be the likely effect of 'industry regulation in AZ on
SolarCity and on the participation of 3rd party investors?
Regulation is likely to drive out numerous, if not all, solar providers from
the State of Arizona. SolarCity's profits and its investor's returns would
suffer causing them to look to other less expensive States for solar
investment. The bottom line is that the customer, if they had any options
left, would pay more and have far fewer providers to choose from. It
would be devastating for the advancement of solar in Arizona.

28

29

30

31

A.

B.

A.

It is speculative to say what other companies would do. More importantly, light-

handed regulation is likely to have only nominal costs that would not produce negative

results. Staff believes that regulation could be applied in this instance to encourage the

development of this nascent industry.
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1 ~Q_

2

Does Staff believe it is possible to structure meaningful oversight while at the same

time to encourage the development of this nascent industry? .

3

4

Yes. As discussed below, Staff is recommending that minimal regulation be applied to the

SSAs used by SolarCity, if the Commission were to conclude that SolarCity is a public

5 service corporation.

6

7 Q-

8

What responses does Staff have in regard to the testimony of Scottsdale Unified

School District witness David Peterson?

9

10

Staff disagrees only with portions of the discussion contained in question and answer

number 13 of David Peterson's testimony. Staff agrees with all other information

11 contained in David Peterson's testimony.

12

13 Q~ What information is included question and answer 13?

14 The question and answer are as follows:

15

16

17

18

19

20

21

22

23

24

Does the District feel that the proposed SSA arrangement requires
oversight from the Commission to protect the Districts interests?
No. if we owned the system ourselves we would not be regulated. Our
public interest is adequately protected by the RFP process and market
competition. Regulation is likely against the public interest because it
would increase costs and therefore decrease savings. Future responses
would be limited due to regulation and prices quoted would be at a higher
price due to the costs associated with regulation.

25 Q. On what parts of this question and answer would Staff comment?

26 Staff has not concluded that regulation would increase the costs of SSAs in a significant

27 way. It is possible that a form of light-handed regulation could be structured with only

28 nominal costs to SSA providers.

29

1

A.

A.

A.

A.
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1 ~x. comMlsslon RULES AS APPLIED TO SOLAR CITY

2 Q. Does the Commission regulate all utilities in the same fashion and to the same

3 degree?

No.4 A. The Commission regulates a variety of utility industries.

5

They include electric

utilities, gas utilities, water utilities, telephone utilities, and sewer utilities. Within each

6

7

8

9

10

11

12

industry, there are different kinds of providers and different kinds of services that are

offered. In the typical context, a public service corporation is engaged in providing a

commodity that is fundamental to the public health and welfare, such as electric, gas,

water, sewer, or telecommunications service. The public service corporation invests in the

plant and facilities necessary to provide service, and often provides "bundled" services.

Typically, a public service corporation operates in a monopoly context. However, not all

public service corporations share each of these characteristics.

13

14

15

For example, many

competitive telecommunications providers such as resellers, competitive local exchange

providers, Coin Operated Pay Telephones, and others are subject to regulation. These

various telecommunications entities operate in a competitive context, yet are still subject

16 to some level of Commission regulation.

17 \

18 Q- Could the Commission regulate SolarCity in a stream-lined fashion"

19 Yes.

20

A.
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r

1 ~Q. What method does Staff recommend that the Commission use for regulation of

2

3

4

SolarCity should the Commission determine that SolarCity is functioning as a public

service corporation when providing solar service to Arizona schools, governments,

and non-profit entities"

5

6

7

8

9

10

Staff recommends that light-handed regulation apply to SolarCity in its provision of SSAs

as Staff concludes that it would be functioning as a public service corporation under these

circumstances, but would be providing service in a way that is different from traditional

electric utilities. Although this proceeding is not the appropriate vehicle for developing

the details of an appropriately light-handed regulatory treatment, certain examples from

the telecommunications industry provide helpful starting points.

11

12 Q~ Under Arizona statutes, should a public service company obtain a CC&N prior to

13 operation'

14 Yes.

15

16 Q- Is Staff recommending that SolarCity receive a CC&N prior to operation?

17 No. However, So1arCity should apply for a CC&N. So1arCity would be allowed to

18

19

operate pursuant to Commission-approved contracts until the Commission completes its

review of the CC&N application.

20

21 Q.

22

23

Is it Staff's view that SolarCity should be subject to other rules and regulations that

apply to traditional electric utilities if found to be a public service corporation when

providing service to schools, non-profits, and governments under SSAs?

24

25

It is not Staffs intention that every rule and regulation that applies to traditional electric

utilities would also apply to SolarCity.

26

A.

A.

A.

A.
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1 »

2

The Commission may consider waivers to rules as it deems appropriate in this matter

should the Commission choose to do so.

3

4 Q. Would all of the energy supplied under an SSA be generated from renewable

5 resources?

6 A. Yes.

7

8 Q. What is the purpose of the REST rules"

9 A.

10

The REST rules promote the use of renewable energy, such as sun and wind power, in

place of sources that are non-renewable in nature, such as natural gas, coal, oil, and

11 uranium.

12

13 Q.

14

Since SolarCity provides only renewable energy through SSAs, should the REST

rules apply to SolarCity in its operation of SSAs?

15

16

No. Application of the REST rules to SolarCity would not result in the displacement of

energy from non-renewable sources.

17

18 Q. Is Staff recommending that SolarCity be granted 2 waiver of the REST rules for its

19

20 A.

SSA operations?

If the Commission is inclined to grant a waiver of the REST rules for So1arCity's SSA

21 operations,Staff is not opposed to such a waiver of the REST mies.

22

23 Q- Could there be other rules for which SolarCity should be granted a waiver?

24

A.

A. Yes. SolarCity can recommend waivers of other riles within the CC8cN proceeding.
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1 ,Q.

2

In the framework of light-handed regulation, will the Commission have the ability to

oversee and account for the corresponding production of energy?

3 A.

4

5

6

7

8

9

10

12

13

The Commission would have the ability to manage the proliferation of SSAs indirectly

dirough the Commission's oversight of Renewable Energy Standard and Tariff ("REST")

implementation plans. The SSAs proposed in the Application are dependent on incentives

provided from incumbent utilities. In the case of Desert Mountain High School,

incentives would be provided by APS. These incentives are made possible by APS' REST

implementation plan. APS' REST implementation plan is filed annually with the

Commission for its approval. The Commission may make use of the opportunity that

arises with the annual tiling of REST implementation plans to make adjustments to REST

budgets, incentive levels, and to add or adjust provisions that relate to incentives made for

distributed generation such as the SSAs. In this way the Commission may indirectly

oversee and account for solar energy production through the SSAs.

14

15 Q- Why would the Energy Production of SSAs need to be taken into account?

16

17

18

Because this may impact the overall need for the Incumbent Utility's energy and the price

authorized by the Commission for thatenergy, the Commission will likely want to be able

to obtain accurate measures of its availability and use.

19

20 XI. SUMMARY OF STAFF CONCLUSIONS

21 Q, Please summarize Staffs conclusions?

22.

23

24

A.

A. Based upon the evidence, Staffs conclusions are as follows:

Through its contracts with nonprofits, schools and governmental entities, SolarCity

would provide electricity to the public for a profit.
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1 4

2

3

4

5

6

Staff believes that the SSAs have been structured as sales of electricity Sc that

SolarCity and the schools could take advantage of federal tax incentives, which the

schools otherwise did not qualify for. .

The provisions of the SSAs as a whole support Staffs position that the contracts

are primarily for the sale of electricity to the schools.

The contracts provide for the customer to pay SolarCity under the SSAs on a kph

7 basis.

8

9

10

11

12

13

14

The facilities installed by SolarCity will be owned, operated, and maintained by

SolarCity throughout the life of the contract unless the schools exercise an option

to purchase the system at years 6 or 10 of the contract or at the end of the SSA's

life, year 15 of the contract. ,

The public has an interest in SolarCity's facilities in that the facilities are dedicated

to supplying electricity to the public. In addition electricity generated in excess of

the schools' own need at a given time would flow through the grid and could be

15

16

17

available for public use.

The electricity produced under an SSA is no different than electricity provided by

the Incumbent Utilities, a commodity in which the general public has been held to

18 have an interest.

19

20

While SolarCity will provide its services through individual contract, this is not

dispositive of the issue of whether it is functioning as a public utility. It is more

the nature of the services it offers, and the fact that it offers its services to the

22

23 SolarCity will

21

24

public.

So1arCity intends to serve a substantial portion of the public.

compete with other public service corporations.
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I *XII. SUMMARY OF STAFF RECOMMENDATIONS

2 Q- Please summarize Staffs recommendations.

3 Staff recommends the following:

4

5

6

That should the Commission find that SolarCity is acting as a public service

corporation, the Commission continue to require SolarCity to provide its special

contracts or a tariff with a standard contract to the Commission for review and

7

8

9

10

11

12

approval until the Commission approved a CC8z;N for SolarCity.

That should the Commission find that SolarCity is acting as a public service

corporation, SolarCity should be required to apply for a CC&N.

That the Connnission's findings in this matter apply only to SolarCity's SSAs for

schools, nonprofits and governmental entities. Determinations on other contracts

or sales should be made upon separate application.

13

14 Q- Does this conclude your Direct Testimony"

15 A.

A.

Yes, it does.
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thus hedging against future utility rate increases, Thus, if there are any rate increases
over the next 15 years, it is a certainty that the SSA will provide the schools with lower'
long-term costs.

APS 1.13
In your Application, you note that the "solar panel systems that SolarCity designs,
fulances, installs and operates may be used by the schools to produce electricity, the
SSA arrangement in the context of a non-profit entity is fundamentally a financing
tool; the fact that a commodity is produced is merely incidental to the purpose of the
SSA for a non-profit" (pg.13). In characterizing the nature of SolarCity's business,
what percentage is comprised of design of solar systems? Financing solar systems?
Installing solar systems? Operating solar systems? Is the production of solar energy
the ultimate purpose for all these components?
SolarCity provides total package of the above services. Thus it is not possible or useful
to attempt to allocate percentages to the variety of services provided. Ultimately, the
purpose of these services is to make it financially feasible for the customer to utilize solar
energy.

APS 1.14
Is SolarCity proposing any mechanisms to allow utilities to recover fixed costs
associated with the delivery of electric energy that would no longer be collected due
to a large quantitfO eneigy-being generated belund the meter" Tl"§o"pTéé-§E
describe how SoiarCity would propose that utilities couldbe compensated for
declining energy sales due to the displacement.
No. SolarCity believes that this question is well outside the scope of these proceedings
and has been addressed by the commission in other previous dockets regarding the RES
targets.

ANS 1.15
Solar resources on a large scale will need to be taken into consideration for a
utility's resource planning purposes. Will SolarCiiy agree to provide the
Commission and/or the utilities with forecast information to facilitate near-term and
long-term resource planning? If so, what types of information will SolarCity provide
and what type of reporting mechanism does SolarCity propose?
Yes. SoiarCity is willing to work with APS to determine and provide information
necessary for APS's resource planning.
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I

5
Q.1

6
Please state your name, business address and position with SunPower Corporation
("SunPower").

7 A. 1 I am H. M. Irvin, III. My business address is 1414 Harbour Way South, Richmond,
California. I serve as the Managing Director of Structured Finance for SunPower.

8

9
Q.2 Please describe SunPower's business interests and activities in general.

10
A.2

12

A comprehensive description of SunPower's business interests and activities is set forth
in Section II of SunPower's August 4, 2009 Application for Leave to Intervene in this
proceeding. Accordingly, and in the interest of brevity, I will not repeat that description
in detail at this time, and instead will provide the following summary.

13
N e :
0 < as 14
mE

SunPower is a manufacturer of the world's highest efficiency photovoltaic solar energy
cells and modules.

f 15 We sell our cells and modules into domestic and international markets, for application in
residential, commercial, governmental and utility settings.16
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18

Our company is capable of project development, including site acquisition, system
financing, system design and engineering, equipment procurement, system construction,
system commissioning and testing, long-term system maintenance and warranty
fulfillment.

19

20

2 1

22

We sell our equipment (i) directly to end-users through a network of distributors and
dealers, and (ii) to third-pany owners who invest in large projects supported by power
purchase agreements, under which these third-party owners (or investors) own the
equipment for an extended period of time through an outright purchase, a partnership or a
lease arrangement.

23

24 Q.3 Please describe your areas of responsibility in connection with your position at
SunPower.

25
A.3

26
I procure investment capital for the solar electricity generating stations that Su11Power
builds in the United States and around the world.

27

28

In the United States, this specifically involves procuring investors who can fully utilize
the tax benefits (IRS Section 48 "tax credits" and accelerated depreciation) that are

Page 1 of 8
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1

2

employed as public policy incentives for renewable energy installations. The solar
energy investment market relies on these investors, who in tum rely on highly predictable
project cash flows (in addition to the tax attributes mentioned above) to obtain their
return on investment.

3

4
My job is negotiate binding agreements with our customers (site owners or hosts) who
are interested in procuring the benefits of solar generating equipment for their business. I
label this activity "origination"

5

6

7

When those negotiations are complete, I then negotiate binding agreements with the
previously mentioned third-party investors who are willing to own the equipment for an
extended period of time through an outright purchase, partnership, or a lease
arrangement. I label this activity "placement."

a

8

9
Typical hosts include SunPower customers such as WalMart, Toyota, Target, Lowes, the
US Air Force, the San Jose Technology Museum, and more than 400 others.

10

11
Typical investors include Wells Fargo Bank, Morgan Stanley, General Electric, Integrys
and potentially dozens of other commercial banks, investment banks, commercial finance
companies, or utilities with tax equity and expertise.

12

13
Q.4 Please describe the products and services that Sun Power currently offers or intends

to offer customers in Arizona.
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A.4 In Arizona, we presently have a number of dealers who install our equipment at
residential and small commercial sites.
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18

We also intend to originate transactions with larger commercial and utility customers,
using the third-party ownership structure previously described, so long as the regulatory
and market environment in Arizona makes that feasible. I will discuss this point in more
detail later in my testimony.

19

20 Q.s

21

22

I notice that in your previous responses to my questions, you have referred to
commercial and residential customers as being among SunPower's market
prospects in Arizona. Does the Company believe that it's activities in that regard
conceivably could be impacted by a Commission decision in this Track 2
proceeding?

23
A.5

24

25

26

27

Yes. Although both (i) the July 2, 2009 SolarCity Corporation ("SolarCity") Application
and (ii) the Commission's July 22, 2009 Procedural Order in this proceeding pose the
central question to be resolved as whether SolarCity is a "public service corporation"
under Arizona law when it enters into Solar Service Agreements with schools, non-
profits and governmental entities, SunPower believes (i) that the scope of the ultimate
underlying inquiry in reality is broader; and, (ii) that the question to be resolved should
be stated differently, at least as to entities who conduct business like SunPower.

28
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Q.6 Please be more specific as to the Company's position in that regard.
2

A.6
3

4

5

6

7

8

9

10

11

There are several aspects as to the Company's position, which was developed following
consultation with legal counsel. First, the Company does not believe that the identity or
nature of the customer (or host) will determine how the ultimate underlying inquiry is to
be resolved. Thus, it does not matter if the customer (or host) is a school, non-profit,
governmental, commercial or residential entity. Second, the question of whether carnot
SolarCity, SunPower or any other entity offering solar products and/or services is a
"public service corporation" under Arizona law is not the end of the inquiry. Third, and
most importantly, in the event the solar services and products of a particular provider
should be found to be a "public service corporation," then the inquiry must progress to an
ultimate determination of whether the circumstances surrounding the business activities
of that entity are of sucha nature as to require or warrant regulation by the Commission.
In that regard, SunPower believes that at the end of Track 2 in this proceeding, the
Commission will conclude that (i) even if SunPower and other similarly situated solar
products and/or service providers might technically fit the definition of a "public service
corporation" under the Arizona Constitution, (ii) the circumstances surrounding their
respective business activities are such that they neither require nor warrant regulation by
the Commission.

12

13

14

My testimony in this proceeding, as well as that of SunPower witness Kevin Fox, is
designed to address this last point, and to provide an evidentiary record which would
support a Commission decision that regulation of SunPower and others similarly situated
is unnecessary and inappropriate.m
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Does SunPower, its customers (or hosts) or the third-party investors with whom it
does business in any manner "dedicate to the public" the equipment and services
which are provided?

18
A.7

19

20

No. The equipment and services in question are customer- (or host-) specific, and are
designed to meet a particular need at a particular location. Each transaction has its own
unique requirements, attributes and benefits for the contracting parties in question. There
is not any dedication or commitment to the general public or a general public use.

21

22 Q.8 Does SunPower desire to serve all of the customers served by those electric utilities
in whose service areas SunPower seeks to do business?

23

24 A.8

25

26

Not at all. As I have previously indicated, SunPower's solar products and services are
customer- (or host-) specific, and typically they are designed to serve only a portion of
the customer's (or host's) needs for electric service. In that regard, many electric utility
customers have no need or desire for the types of products and services that SunPower
offers, or their physical and/or economic circumstances are such that our products and
services are not feasible in their particular circumstances.

27

28
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1 Q.9

2

Does SunPower believe that its current and contemplated business activities in
Arizona are of such a nature as to represent actual or potential competition with
local electrical utilities who are regulated by the Commission"

3 A.9

4

5

6

7

8

9

No, quite the contrary. Given the Commission's adoption of the Renewable Energy
Standard Tariff ("REST") regulations, and the REST compliance obligations resulting
from such adoption, SunPower believes its activities are complimentary and
supplemental to the efforts of electric utilities subject to the REST regulations to satisfy
and exceed their respective REST obligations. Theeconomic reality is that there are only
so many dollars available to a given electric utility to facilitate the utilization of solar
energy within its service area, whether the technology be distributed generation or central
station generation in nature. We believe that the supplemental provision of solar products
and services by providers such as Su.nPower will, in effect, enable the electric utilities in
question to experience broader utilization of solar technology within their respective
service areas, thereby "stretching" the solar dollar and advancing the role of solar energy
within the state of Arizona's energy future and lifestyle,

10

11 Q.10
12

Please describe the manner in which SunPower's business arrangement with its
customer (or host) interfaces with or affects the customer's (or host's) relationship
with the local electric utility in question.

13
A.10
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The equipment SunPower sells and the systems it intends to develop and build all operate
in a "grid-connected" mode, and are synchronized with grid voltage. This applies to the
smallest residential installation now being installed, and to the largest proposed projects
for our commercial, governmental, and utility customers.
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18

SunPower solar systems do not eliminate utility customers for or relationships with the
local electric utility, and can be instrumental in enabling the electric utility industry to
reach state and national goals of increased renewable power generation, carbon reduction
and reduced reliance on fossil fuel sources.

19

20 Q.11

21

Please describe the criteria and procedures SunPower utilizes in evaluating requests
for service, and in deciding when to enter into a contractual relationship with a
customer (or best).

22 A.11

23

Previously in this testimony, I used the terms "origination" and "placement" when
describing the areas of responsibility associated with my position at SunPower. A
reference to those terms is also appropriate in responding to this question.

24

25

26

In the "origination" phase, hosts are evaluated on several fronts. These include site
adequacy, shading, orientation to due south, available space, current electricity usage,
roof condition or soil conditions, ease of installation, etc. Hosts are also evaluated for
their credit rating and ability to pay for our services.

27

28
Page 4 of 8



1

1
In the "placement" phase, investors for the third-party ownership model are evaluated on
the basis of their experience in the solar market, available tax capacity, and the quality of
their investment team and external advisors .2

3

4

5

6

7

Depending upon the results of the evaluation(s), negotiations directed towards a firm
contractual relationship may or may not proceed. Not all prospective customers (or
hosts) have suitable circumstances for SunPower's solar products and services.
Moreover, even when negotiations commence, they do not necessarily result in a
contractual relationship. In that regard, it is important to remember that SunPower
competes with other providers of solar products and services, and that that competition
can be quite vigorous. So, the ultimate decision as to whether or not to enter into a
contractual relationship with a prospective customer (or host) or a third-party financing
entity is by no means solely within the discretion of SunPower.

8

9
Q12 Does SunPower use third-party financing in connection with its business activities in

other states"10

11 A.12 Yes.

12

13 Q.13 If so, why and in what manner"
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14 A.13 We employ a third-party ownership model in several states, with our commercial,
governmental and utility customers (or hosts).
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In the case of governmental and other non-profit entities, a third-party ownership model
allows those organizations to access the benefits of solar generating equipment at
attractive rates because the third-party can utilize tax benefits that are unavailable to a
non~profit customer (or host).

18

19

20

In the case of for-profit entities, the third-party ownership model allows those
organizations with insufficient tax capacity (or a desire to apply that capacity to other
investments or business activities) to access the benefits of solar generating equipment at
attractive rates.

21

22
In non-profit and for-profit situations alike, the third-party financing model preserves~the
cash and investment capital of the customer (or host) so that it can be employed in the
primary activities of the organization.

23

24 Q.14 Does SunPower contemplate using third-party Financing in connection with its
business activities in Arizona"25

26 A.14 Yes, so long as the legal and regulatory environment 1nd<e such an approach feasible.

27 At its most fundamental level of analysis, a third-party financing model for solar is akin
to a home mortgage or an automobile lease - the end customer (or host) enjoys the use of

28
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\

1

2

equipment and the various benefits of access to the solar equivalent of a home or car
without being the owner or having to provide 100% of the purchase price of the asset up
fi'ont. This represents a significant "plus" for many entities and individuals who would
like to use solar energy technology.

3

4

5

In addition, allowing a regulatory environment permissive of third party financing
structures will bring the benefits of renewable energy generation and services to the
broadest group of Arizona citizens and businesses - and do so more quickly ._ than a
reliance on direct purchase or self-financing arrangements.

6

7

8

This is in part because these facilities generate favorable tax attributes that investors
value and can utilize, and in part because the balance sheets and purchasing capacity of
Arizona citizens and businesses are limited in quantity and scope, as they are anywhere
else in the world.

9

10
In doing so we further the public policy goals of the state and the nation in reducing
emissions of green house gasses and reducing our reliance on foreign sources of energy
or fossil fuel based generation.

11

12
Q.15 Does SunPower believe that requiring such third-party financing arrangements

and/or entities to be subject to regulation by the Commission would discourage, if
not preclude, the use of third-party financing in Arizona?

A.15 Yes.
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18

Is your answer the same, regardless of whether the form of regulation in question (i)
required obtaining a certificate of convenience and necessity from the Commission,
or (ii) only required that the service provider or financing contracts and rate(s) be
subject to review and approval by the Commission as "special contracts"?

19 A.16 Yes.

20

21 Q.17 Why?

22 A.l7

23

24

The mechanics of a project financing rely on a degree of certainty about the stream of
future cash flows. Again, think of a fixed rate mortgage or a car lease - the payment
stream to the owner/investor is fixed on the front-end of the transaction, and the decision
as to whether to invest funds available for investing in that manner is based upon that
foreknowledge and certainty.

25

26

27

A regulatory situation where such contracts for services (electricity, maintenance, output
monitoring, warranty of system components) either (i) would be subject to the
requirement of prior review and approval by the Commission or (ii) could subsequently
be "reopened" by the Commission and subject to repricing and/or restructuring would

28
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1
have a chilling effect on the willingness of financial investors to participate in the
arrangement.

2

3

4

5

6

The perceived risk of having contractual terms altered - terms freely entered into
between willing participants under no compulsion to trade ._ by a regulatory party years
after contract initiation is commercially unacceptable. In that regard, it is imperative to
remember that these "tax equity" investors have opportunities to participate in other
investment markets, such as low-income housing, heritage buildings, economic enterprise
zones, and other renewable energy projects like wind, biomass, and landfill gas. They
also have the option of renewable energy projects in other states where the prospect or
fact of such regulation does not exist. I

7

8
The cost to induce a financier to take such risk would be reflected in their required rate of
return on the investment -- exactly as commercial debt trades at a premium in relation to
US Treasury bonds -- and would be so high as to make the transaction infeasible.

9

10
Q.18 Please describe how SunPower's provider agreements enable the customer (or host

site) to protect itself as to both its economic and service interests, so that there is no
need for the Commission to perform a regulatory oversight role.

12

13 A.18
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As previously noted, the customer (or host) is not compelled to enter into a transaction
with SunPower or a third-party f inancier, and it also is accorded the customary
contractual protections in the event SunPower or die investor fails to perform to industry
or contractual standards .

~.c
<1

\D - 1
OC>U"\__*

-<r
__, C
:< OGGQ nm

z rt
_

'Q u"4
n ¢¢VII

p-

15

16
5§

g
2_1 17

The customer (or host) contracts typically include termination rights (for a fee), the
ability to set off payments in the event of dispute, arbitration or other dispute resolution
procedures, representations and warranties of the Parties, and default provisions with
opportunity for "cure" periods.

18

19

20

This type of arrangement is widely utilized in other states and jurisdictions; and, there is a
body of industry experts, trade associations, and professional service providers (legal,
accounting, tax) who can advise and assist customers (or hosts) in their determinations
and negotiations with providers such as SunPower.

21

22 Q.19

23

24

25

Based upon the testimony provided by or on behalf of SunPower in this proceeding,
does SunPower believe that the Commission can and should issue a decision either
(i) concluding that SunPower is not a "public service corporation" under Arizona
law; or, alternatively, (ii) concluding that, if SunPower meets the definition of a
"public service corporation" under Arizona law, then it's circumstances and
operating practices are not such as to require regulation of either SunPower or its
third-party financing entities by the Commission?

26
A. 19 Yes, that is the opinion of the company, based upon consultation with counsel.

27

28
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1 Q.20 Does that complete your prepared Direct Testimony"

2 A.20 Yes, it does.

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27
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PREPARED DIRECT TESTIMONY
OF

SUNPOWER CORPORATION WITNESS
KEVIN T. FOX

IN
DOCKET no. E-20690A-09-0-46

1
1

1

2 EXHIBIT

3
uv\\Q>wev 3-

4

5 Q1: Please state your name, profession, business address and education.

6

7

8

Al: My name is Kevin T. Fox. I am a partner at the law firm Keyes & Fox, LLP. My business
address is 5727 Keith Avenue, Oakland, Cali fomia 94618. I hold a B.S. degree in
Environmental Policy Analysis and Planning with an emphasis on Energy Policy from the
University of California, Davis. I also hold a J.D. degree from the University of California,
Berkeley. Further details about my background are included in the attached resume.

9
On whose behalf are you testifying?

10
AS :

11

12

13

I am testifying as a representative of the Interstate Renewable Energy Council ("IREC") on
behalf of the Sun Power Corporation. My firm, Keyes & Fox, LLP, represents IREC in
state workshops, proceedings and rulemakings focused on interconnection, net metering
and financing of distributed renewable energy technologies such as solar photovoltaics
("PV"). My firm has represented IREC in over 29 proceedings before over twenty state
public utility commissions during the past two years.

14
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15
QS: Have you appeared before this Commission on other occasions?

*.. 16 AS:Ir..
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17

Yes. I represented IREC in the Commission's net metering rulemaddng, Docket No. RE-
00000A-07-0608, and I represent IREC in Docket No. E-20633A-08-0513, The
Application of the Solar Alliance for a Declaratory Order That Providers of Certain Solar
Service Agreements Would Not Be Public Service Corporations.

18

19

20 AS:

21

22

23

24

Do you have professional experience drafting and negotiating solar service
agreements"
Yes. Prior to the formation of my current law firm, Keyes & Fox, LLP, I worked in the
Energy and Clean Technology Practice of Wilson Sonsini Goodrich & Rosati P.C.. Prior to
that, I worked in the Renewable Energy practice group at Stoel Rives LLP. While at those
firms, my practice was divided between energy regulatory work and project finance and
development work. With regard to the latter, I had an opportunity to draft and negotiate a
number of solar serviceagreements (SSAs) and power purchase agreements (PPAs), which
I will refer to in this testimony as SSAs. I also had the opportunity to review a number of
SSA agreements on behalf of investors interested in investing in companies that provide
SSAs.

25
Q5: Please describe your testimony.

26

27

28

A5: There are a number of important issues that I address in my testimony. I begin by
explaining REC's interest in SSAs and its background in addressing regulatory issues
related to SSA provision in other states. I also explain why I believe it is important for the
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MW(DC) Market
Share

1. California 528 67%
2. New Jersey 70 9%
q
J . Colorado 36 5%

Nevada4. 34 4%
Arizona5. 25 3%
New York6. 22 3%

7. Hawaii 14 2%
Connecticut8. 9 1%

1

1

2

3

Commission to resolve this issue in Arizona at this time. Next, I discuss why SSAs are an
important financing tool for investing in solar generation and why I believe regulation of
SSA providers would have a detrimental impact on solar development in Arizona. I
conclude my testimony with a discussion of why I believe it is necessary for SSA services
to be priced on a per-kilowatt-hour basis.

4

5

Q6: You mentioned that you represent IREC in state proceedings focused on financing of
renewable distributed technologies such as PV. In which states has IREC been active
on the issue of regulation of SSA providers"

6

A6:
7

I have personally represented IREC in regulatory proceedings addressing this issue in
Oregon, Arizona and Massachusetts. Other attorneys at my firm have worked on this issue
on behalf of IREC in Nevada, Colorado and New Mexico.

8

9 Q7: Why has IREC decided to focus on regulation of SSAs in these states?

10 A7:

11

12

14

IREC directs its efforts where they will have the greatest potential to expand market
opportunities for PV and other renewable distributed generation. Typically, that means
focusing resources on states that have put in place key policy support elements which foster
growth for onsite renewable generation. Key policy support elements include net metering
rules, interconnection procedures, and incentive programs that close the gap between solar
generation costs and prevailing electric utility rates. Once these key policy support
elements are in place, IREC believes it is important to ensure that customers have a full
range of financing methods available to facilitate investment in solar generation.

15 QB: How does IREC determine which states have put in place key policy support elements
to support PV market growth?16

d
Z'
g o 13
§ <§ _
88823
88888
5,-<~A g; "
m<
ea

<
..: 17 AB:

18

19

Perhaps the clearest way to determine which markets have moved key policy support
elements in place is by looking at which states have the largest amount of installed PV.
Table 1 contains data collected and published by IREC. It ranks the top 10 states based on
cumulative installed grid-connected PV capacity through 2008. With the exception of New
Mexico, all of the states where IREC has focused its efforts in addressing the regulatory
status of SSA providers, including Arizona, appear on this list.20

21 Table 1

22

23

24

25

26

27

28

.L
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9. Oregon 8 1%
10. Massachusetts 8 1%
All Other States 39 5%
Total 792

1

I

1

2

3

4

5

Source: Sherwood, L., U.S. Solar Market Trends 2008, IREC, p. 7 (July 2009), available at:
http://www.irecusa.org/Eleadmin/user upload/NationalOutreachDocs/SolarTrendsRepor1s/IR
EC_Solar_Market__Trends_Report_2068.pdf

6 QS: Have public utility commissions in any of these states reached a decision on the
regulatory status of SSA providers"

7

8 A9:

9

Yes. Public utility commissions in Colorado, Hawaii, Massachusetts, Oregon and Nevada
have all determined that it would be inappropriate to regulate SSA providers as public
utilities. Legislatures in Colorado and Nevada subsequently codified the public utility
commission decisions reached in these states.

1 0

1 1
Q10: Are you aware of any other states where SSA providers are not subject to regulation

as a matter of practice or legislative action"
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A10: Yes. California and New Jersey have allowed SSA use without regulation for some time. In
fact, the use of SSAs has facilitated the installation of over 125 MW of solar in California.
Both states have explicit statutory exemptions that ensure onsite systems are not subject to
public utility regulation. I am also aware of SSA use without regulation in Connecticut.. I
am not aware of the status of SSA use in New York. That state has struggled with putting
the right policy support in place to support solar PV market growth, so there has not been
occasion to bring the issue to resolution in that state. So, in sum, 8 of the top 10 states for
installed PV capacity currently allow unregulated use of SSAs. The other two states are
Arizona and New York. Obviously, this is an open issue in Arizona and it simply has not
been looked into in New York, at least not that I am aware of.

1 8

1 9
Q11: Are you aware of any of states regulating SSA providers as public utilities?

20 A11:No.

2 1 Q12: Do you believe this is an important issue for the Commission to resolve at this time
for Arizona?

22

23

24

25

26

27

if

28

A12: Yes, I do. The Commission has established a Renewable Energy Standard and Tariff
("REST") that requires in-state utilities to increase the percentage of energy supplied to
customers from a variety of renewable resources, including distributed generation. To assist
the utilities in meeting the distributed generation goals, the Commission has established an
incentive program that many consider a model for other states. The Commission has also
adopted strong net metering mies and provided guidance to utilities on interconnecting
distributed generation resources. These policy decisions have created a solid foundation for
solar PV market growth, however, they have not addressed one of the key obstacles to solar
PV deployment -- the large up-front investment that is required. SSAs are intended to
address this obstacle and help bring solar further into the energy resource mainstream.

Page 3 of 8



3
I

1

2

Q13: Do you believe SSAs are an important option for helping customers finance solar PV
investments?

3

4

5

6

7

8

9

10

A13: Absolutely. Most importantly, SSAs provide customers a means of financing the high up-
front cost of a PV system. For example, in its July 2, 2009 Application, Solar City
estimates its SSAs will help the Scottsdale School District avoid an up-front payment of
over $10 million. That is money that is better spent on books, classrooms and teachers. In
addition, SSAs provide an attractive bundle of services that are desirable to customers
interested in investing in solar PV. In fact, SSAs have quickly become the preferred
financing mechanism for non-residential PV installations. According to a recent study by
Lawrence Berkeley National Laboratory, SSA agreements have grown from roughly 10%
of the non-residential solar market in2006 to an estimated 90% of the U.S. non-residential
solar market in 2008! Coupled with the fact that non-residential PV systems comprise an
ever growing portion of aggregate installed capacity (nearly two-thirds of solar installations
in 2007 alone), it is clear that SSA's have become an important, if not essential, part of
facilitating non-residential customer investment in solar PV.

11 Q14: What types of customers are included in the non-residential market segment"

12

13

A14: The Bolinger Report identifies non-residential PV systems as systems being installed on
the customer side of the meter at commercial, institutional, non-profit, or governmental
properties
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Q15: Are SSAs also important in the residential context?
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16

18

A15: Yes. For example, I understand Sun Run, an intervener in this proceeding, offers residential
SSAs in California and Massachusetts. Looking at California Solar Initiative data, it
appears there has been significant demand for Sun Run's residential SSA product in
California. Based upon information received from Sun Run, it is my understanding that Sun
Run SSA systems represent approximately 12.5% of the California Solar Initiative market
(which includes the regions of the three largest investor-owned utilities in California).

19

20 Q16: What makes SSAs a preferred means of financing solar PV investments?

21

22

Al6: I believe there are two key reasons. First, SSA arrangements require an SSA provider to
assume operational and financial risks that many solar customers do not want to take on
directly. Second, from the customer perspective, SSAs provide a bundle of services that
customers investing in solar PV find appealing.

23

24 Q17: What sorts of operational and financial risks do SSAs require SSA providers to take
on that solar customers do not want to take on directly"

25

26

27

28

1 See Bolinger, Mark, "Financing Non-Residential Photovoltaic Projects: Options and
Implications." Lawrence Berkeley National Laboratory. January 2009. LBnL-l410E, at p. 18
("Bolinger Report").
2 See Bolinger Report at p. 1.

17
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Al7: The Bolinger Report summarizes these benefits nicely: "due to financial innovation [in
reference to SSAs], non-residential entities interested in PV no longer face prohibitively
high up-front costs, no longer need to be able to absorb Tax Benefits in order to make the
economics pencil out, no longer need to be able to operate and maintain the system, and no
longer need to accept the risk that a system does not perform as expected." These benefits
also exist for SSAs in the residential context.

4

5 Q18: What bundle of services do SSAs provide that customers investing in solar PV find so
appealing?

6

7

8

9

10

11

12

Alb: The Solar City Application, Testimony of Solar City witness Rive, and Testimony of Sun
Power witness Irvin do a nice job of discussing the array of services priced into an SSA.
Based on the demand for SSA financing in markets where SSAs are offered, I do not think
the value of SSA services can be underestimated in understanding customer preferences.
Commercial, institutional, non~protit, governmental and residential customers are generally
not familiar with the various solar PV technologies available to them and do not necessarily
have the desire or competency to own and manage a solar energy system despite the fact
that they want to invest in solar PV to green their power supply. These skills sets are
simply not part of many people's core competency, which lies in inning businesses, non-
profit enterprises and government agencies. To gain this competency would cost both time
and money, both of which could be better spent steering their enterprises dirough a tough
economy.13
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14 Q19: Are there other financing mechanisms that would meet the same needs, for example a
lease?
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18

19

20

21

22

23

All: No. I agree with Solar City witness Lyndon Rive that SSAs are the only means that allow
tax-exempt entities like schools, government and non-profits to have access to and fully
utilize available tax incentives and benefits. Given that these benefits can add up to nearly
half the cost of a PV system, it is not surprising that Solar City witness Peterson would
testify that without using SSAs, the Scottsdale Unified School District would not be able to
invest in solar PV. For other customers, leasing can remove the high up-front cost of
investing in solar, and can be structured in a manner that allows for efficient use of tax
benefits, but leasing typically leaves the customer with performance risk and the
responsibility to operate and maintain a system. The solid movement of customers towards
SSAs in markets where they are offered shows that these last barriers to investment that are
solved by SSAs are not minor. It appears many customers would prefer to shift operational
and financial risk to an SSA provider to the maximum extent possible, which is what SSAs
are intended to do. SSAs provide assurance to customers that payment is based entirely on
system performance, and importantly, payment is based on kilowatt-hour production, a
metric that allows SSA pricing to be easily compared against existing utility prices.

24

25 Q20: Do you agree with Solar City that the requested relief should be limited to schools,
government and non-profit organizations"

26

27
A20: No. For the reasons previously discussed, I believe SSAs offer substantial benefits to

residential and for-profit entities as well.

28
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1 Q21: If the Commission decides to regulate SSA providers, do you have an opinion as to
whether SSAs will be offered in Arizona?

2

3
A21: Yes. I do not believe SSAs would be offered in Arizona. I believe regulation would stifle

investor interest in making SSA financing available.

4 Q22: Why do you believe investors would not make SSA financing available?

5

6

7

8

9

10

11

A22: There is a fundamental difference in the risk profile of an SSA investment versus a
traditional public utility investment. As indicated by Sun Power witness Irvin, a typical
investor in an SSA financing is a large financial institution with significant taxable income
that can be effectively offset by tax benefits associated with investment in solar PV assets.
To ensure risk is sufficiently mitigated to make an SSA financing attractive to such an
investor, a number of sophisticated, interlocking agreements must be put in place. One of
the key documents within this suite of agreements is the SSA. The SSA establishes the
revenue Stream that is required to pay back an investment. In order for an investor to feel
that risks associated with an SSA investment are sufficiently mitigated, there needs to be
reasonable certainty regarding the income stream that will be generated by an SSA
agreement. Regulation introduces a number of risks that undermine investor confidence as
to whether projected revenue streams will materialize.Ni
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Q23: Is there anything in particular that is likely to unnerve investors?28 8 13
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A23: Two key concerns are with regard to initial contract approval by the Commission (for
example the Commission's approval of the Solar City contracts in Phase l of this
proceeding) and the Commission's ability to adjust rates ofjurisdictional utilities. From the
investor perspective, the former raises the risk that an expected revenue stream may never
materialize and the latter raises the risk that revenue streams may be altered such that an
investment becomes uneconomic.<»: 17

»-J

18 Q24: What do you mean when you say there is a fundamental difference in the risk profile
of an SSA investment versus a public service corporation investment?

19

20

21

22

23

A24: In a traditional public utility context, rates are set to allow regulated utilities an opportunity
to earn a reasonable return on investment in property dedicated to public use. This means
investors in public service corporations have a reasonable assurance that rates will be
maintained at a level that allows an opportunity to earn a return on property dedicated to
public use. This approach works well for monopoly utilities with designated service
tem'tories because they have a captive audience that generates a relatively predictable
stream of revenue under approved rates.

24
QZS: In what ways do SSA providers operate in a different investment climate?

25

26

27

28

A25: SSA providers operate in a very different environment. Unlike public service corporations,
competitive SSA providers do not have a captive audience of customers whose rates may
be adjusted to ensure a SSA provider enjoys a reasonable return on investment. Instead,
SSA providers negotiate a price for their services for each installation taking into account
availability of incentives, financing rates, site-specific issues such as onsite shading, and
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competitive pressures such as prevailing public utility rates and competition from other
providers. Also unlike public service corporations, SSA providers dedicate property to
private use not public use, meaning there is no shared infrastructure. Taking these factors
into account, the opportunity for an SSA investor to earn a rate of return on equipment
dedicated to private use is dependent on a providers ability to realize the revenue stream
generated by the rate that was specifically negotiated for a particular installation. In this
environment, investor confidence is diminished by anything that calls into question the
ability to realize that revenue stream.5

6 Q26: Given these practical considerations, what would likely be the result of a Commission
determination that SSA providers are public service corporations"

7

8

9

1 0

1 1

A26: A decision that SSA providers are public service corporations would create an enormous
amount of uncertainty regarding: (1) the threshold for initial contract approval, (2) the
requirements for obtaining a CC&N, (3) the basis for determining which rates will be
determined just and reasonable, (4) the possibility that contract rates or terms may be
unsettled during the term of an SSA, and (5) the sort of regulatory compliance costs and
obligations that may be applied to an SSA provider. Quite frankly, I cannot imagine any
investor being interested in making SSA financing available with any, let alone all, of these
open questions.

12

1 3 Q27: Do you have an opinion regarding the impact on solar PV development in Arizona if
SSAs are not available?
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A27: It is difficult to quantify the precise impact because there are no available examples of a
state commission deciding to regulate SSA use. However, I believe the absence of this
preferred financing mechanism could have a significant impact on the pace of solar market
growth in Arizona. According to the Bolinger Report, SSAs were used to finance an
estimated 90% of U.S. non-residential solar market investments in 2008. If this option is
not available, it seems likely that many customers who would otherwise invest in solar
using an SSA might simply chose not to invest in solar PV because they will continue to
face the barriers that SSAs address and resolve. For non-residential customers this would
likely be a very high percentage given that many such entities would lose the ability to
fully utilize available federal tax incentives.20

2 1

22

Q28: At the July 16, 2009 procedural conference in this docket, there was a discussion
about the possibility of pursuing a "streamlined form of regulation." Do you believe
this approach may offer a viable path forward?

23

24

25

26

27

28

A28: No, I do not. I have a number of concerns with that sort of approach. First, believe Solar
City makes a compelling case that regulation is inappropriate when policy considerations
underlying the Serv-Yu decision are applied to circumstances surrounding SSAs. Sun
Power witness Irvin has also addressed several of these in his testimony. Second, any
decision to regulate is likely to create a number of uncertainties that may take a
considerable amount of time to clarify Mouth a Rulemaking. Third, what is considered
"regulation light" by the current Commission may be considered too light by a subsequent
Commission, meaning ongoing uncertainty is created regardless of the level of regulation
that would be put in place today. Finally, any form of regulation would be likely to
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introduce compliance costs that would serve to make solar options more expensive. I also
do not think divs sort of approach is necessary given that the Commission already exercises
considerable control over SSA providers, and the manner in which they do business
through its REST rules, net metering rules and interconnection standards.

3

4
Q29: Do you have an opinion as to what would happen to the investment money that is

poised to flow into Arizona if the Commission decides to regulate SSA providers as
public service corporations"5

6

7

8

9

1 0

A292 I have previously identified the top 10 states for installed solar capacity. In my opinion,
investment dollars and economic activity associated with SSA financing would likely flow
to solar projects in the other 9 states as opposed to Arizona. This would amount to a
significant loss of economic activity for Arizona. The California Public Utilities
Commission has estimated that for every $1 of ratepayer-fiznded incentives, an additional
$6 of private and federal funding is harnessed This has resulted in over $5 billion in
investment, much of which was facilitated by SSA arrangements.4 In addition, new PV
manufacturing facilities are likely to locate in States with the most PV market activity. The
inability to use SSAs in AZ could in tum lead to the loss in new manufacturing and
associated "green collar" jobs.

12
Q30: Why are SSAs priced on a per-kWh basis?

13

et
z
8
98
u.1*3°°anfgv
0 >
" w e

~o
"-r

*go 1--¢
-=r ac -=a

as G
x 8 ab
Q t-I G*; r"x

M. <  f - .
Q

' Q  J r 1 5
1- uh Lf"_Q \-.1

F

14

16
§.1<

g
<4 17

18

19

20

A30: Pricing services on a per-kWh basis has a number of benefits from the customer
perspective. First, SSA providers reinforce the fact that they bear the performance risk for
a system, meaning customer payment is based on the useful solar energy provided by a PV
system. Additionally, presenting the total cost of the services provided on a kph basis
allows customers who are not experts in solar energy to compare the cost in a metric they
understand - S/kwh. The importance of per~kWh pricing can be seen in the Solar City
contracts with the Scottsdale School District, which adjust contract pricing to reflect
adjustments in incentive amounts. It helps customers understand the impact incentive levels
have on solar prices when the two are both denominated in kph. The importance can also
be seen in the analysis of the Solar City contracts in Commission Order 71277. Stafrl Solar
City and the Scottsdale School District all used a comparison of S/kwh prices in
conducting a cost comparison of Solar City contract pricing to otherwise applicable utility
tariff rates.

2 1
Q31: Does this conclude your testimony"

22
AS I: Yes, it does.

23

24

25
c:\users\angela\da:uments\larry\sunpowef carporation\solardty\testimony of Kevin t f¢l vs inaLdoc

26

27 3 See California Solar Initiative: Staff Progress Report, California Public Utilities Commission
(Jan. 2009), at p. 4.
4 See Id.28
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used to measure the benefit to the Purchaser under the SSA to establish a fair price for the
equipment and services provided.

STF 1.5

Please reconcile the following statement with page 4 of Exhibit 7 that says "...and
Purchaser shall purchase all such electric energy as and when produced by the system":
Application page 8 "In fact, the specific language of the SSA itself indicates that SolarCity
actually never really owns the electricity that its solar equipment creates."
As described in response to STF 1.4 above, the first half of the sentence that Staff quotes from
page 4 of Exhibit 7 to the SSA (Exhibit B to the Application) is indispensible to this analysis.
The first half of that sentence provides, "[t]he Purchaser and Seller agree that Purchaser will take
title to all electric energy that the System generates from the moment the System produces such
energy...." While the SSA speaks for itself] it is clear that die School District owns all energy
generated the moment it is generated. In fact, the second half of the sentence -the portion Staff
quotes in STF 1.4 and 1.5 above- goes on to provide that not only does the School District own
all of the energy from the moment it is generated but that it does not have the option to refuse the
energy once produced and must take all the energy, "as and when produced by the System."

STF 1.6

Please reconcile the $0.11 $/kwh contract price contained in Exhibit 1 with the following:

Application page 6 "The customer becomes the owner of all electricity produced the
moment the electricity is produced."
Application page 7 "The SSA at issue in this Application makes it clear that SolarCity is in the
business of furnishing equipment and ongoing maintenance thereof to the School District and not
"Electricity for light, fuel, or power."
Application page 8 "In fact, the specific language of the SSA itself indicates that SolarCity
actually never really owns the electricity that its solar equipment creates."
There are inherent difficulties in pricing the services that SolarCity provides because most
customers are unfamiliar with such services. SolarCity has found that customers are willing to
pay an amount that they believe to be fair and representative of the benefit they receive. In
SolarCity's professional opinion based on experience as an installer of rooftop solar around the
Country it has found that pricing that relates to the pricing of power results in a fair
compensation to SolarCity and an invoice that the customer understands and feels comfortable
paying.

STF 1.7
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STF 1.9

Referring to Application page 15 "SolarCity's Articles of Incorporation do not authorize it
to act as a public utility."

Please cite the portion of the Articles that are the source of that statement.
Article III of due Articles of Incorporation provide that the company was formed without
indicating it was being formed to act as a public utility and instead includes a boilerplate
statement that the Company was formed merely to carryout "lawful" activities.

Additionally, is it possible that SolarCity could effectively function as a public utility, even
if not by design or intention, in spite of this language in the Articles of Incorporation?
This inquiry calls for a legal conclusion and perhaps illustrates why the Serf~Yu court was
careful to point out that such an examination is "not conclusive" but may instead "be considered
in the determination of the ultimate question." Serf-Yu, 70 Ariz. At 238, 219 P.2d at 326.

(T What mechanism, if any, would be employed to ensure that SolarCity does not function as
a public utility?
No new mechanism is needed to prevent SolarCity from acting as a public utility as the
Corporation Commission is already empowered under Arizona law to enforce laws and to
regulate any entity that acts as a public utility. The Commission has a long history of regulating
entities identified as public utilities and there is no need for an additional mechanism to be
employed to assure one company does not act improperly. As long as SolarCity is perfonning as
described in the Application subj et to the SSA or one that is substantially similar to the SSA
attached to the Application as Exhibit B then SolarCity would not be acting as a public utility.

STF 1.10

Referring to Application page 16 "...SolarCity will not be accepting requests for service
from the general public...'

Please describe what entities would be included and excluded and the criteria used in this
determination? Who is the general public and who is not?
The Application indicates that SolarCity will only use the SSA attached to the Application as
Exhibit B or a substantially similar SSA to serve schools, governmental and non-profit entities.
As a result, services are not available to the general public and will only be available to these
entities. The Application does not seek an adjudication as to service of any other entity types
other than those enumerated in the Application.

J
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STF 2.1 Please describe how the pricing structure developed, in particular
with regard to the individual components and the basis for the pricing
structure.
SolarCity assesses all of the costs associated with building a prob act such
as panels, inverters, design, labor, balance of system, permitting,
regulatory, environmental, legal costs, and project finance. Then all of the
associated benefits of the system are analyzed, which may include
customer payments, rebates, tax credits, RECs (if any), host customer
credit risk, cost of capital, timing of payments, etc. All of this is
considered to arrive at the final price. SolarCity targets markets and
customers who will benefit from switching some of their electricity bill to
solar to either realize an immediate 10-15% savings, or, in other cases, to
hedge against filature cost increases and lock in their electricity prices .

STF 2.2

(
Please explain how a pricing structure that is based on the amount of
energy produced is consistent with the assertion on pages 7 and 8 that
SolarCity is "in the business of furnishing equipment and ongoing
maintenance and not electricity for light, fuel, or power" and the
assertion on page 13 that the "SSA arrangement in the context of a
nonprofit entity is fundamentally a financing tool; the fact that a
commodity is produced is merely incidental to the purpose of the SSA
for a non-profit."
In order for non-profit entities to be able to monetize Federal tax benefits
for solar systems, the systems must be owned and "used" by a third party
entity. The SSA financing structure was developed in part to specifically
address this problem. If the non-profit is a lessee or owner of a system
then they are considered the "user" and no tax benefits are available.
However the IRS has stated that if the non-profit is simply paying the third
party owner a fee based on the amount of power produced from the
system, then the third party owner will be considered the "user" and thus
can take advantage of available tax benefits (See SEIA Tax Manual §
1.1.3, attached hereto as Exhibit A). To further support this, the following
is excerpted from the IRS instruction form regarding the investment tax
credit (attached hereto as Exhibit B) :

Investment credit properly is any depreciable or
amortizable properly that qualQ'ies for the
rehabilitation credit, energy credit, qual9§/ing
advanced coal project credit, qualy§/ing gasQ9cation



l

SOLARCITY'S RESPONSE TO
ARIZONA CORPORATION COMMISSION

STAFF'S SECOND SET OF DATA REQUESTS

SOLARCITY CORPORATION
E-20690A-09-0346

July 28, 2009

project credit,
project credit.
property that is:

or qua ly§/ing advanced energy
You cannot claim a credit for

• Used by a tax-exempt organization (other than a
section 521 farmers' cooperative) unless the
property is used mainly in an unrelated trade or
business or is a qualified rehabilitated building
leased by the organization; `

The SSAs at issue in the SolarCity application were structured to comply
with these requirements. Therefore,  they are primarily a financing
mechanism. The fact that the pricing is based on the amount of energy
produced does not contradict this assertion but rather is direct evidence of
it. The IRS will simply not allow a different structure where the end user
is a non-profit entity.

f

\

STF 2.3 Please provide a complete description of the equipment that would be
provided under the SSA.
A typical system consists of: solar panels, mounting racks/rails and
associated hardware, wiring, conduits, fuses, combiner boxes, and
inverters.

STF 2.4 How is this equipment interconnected with the customer's electrical
system?
Once the panels are in place, they are wired together and these wires are
then run through a DC to AC inverter, a dedicated system breaker, and a
separate system meter prior to connecting with the customers existing
breaker and electrical system. At this point any electricity generated will
enter the customers existing electrical system to meet the customer's
demand. Any electricity generated beyond the customer's demand will be
sent through the utility meter and into the utility grid pursuant to any
applicable interconnection regulations and requirements and subj et to
net-metering rules.

STF 2.5 How is this equipment interconnected with the local utility's
distribution and transmission systems?
A11 systems will be interconnected to the utility system in strict
compliance with any applicable utility requirements and the ACC draft
rules for interconnection.
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STF 2.6 Please describe how any excess electricity would be supplied to the
utility distribution system.
Any excess electricity will be physically supplied to the grid in
compliance with the applicable utility and/or ACC mies for
interconnection. Excess electricity will also be subj et to and governed by
the applicable ACC net-metering rules and procedures.

STF 2.7 If applicable, please describe how and in what form the payment for
or buyback of excess energy would occur. Would these transactions be
consistent with or different from the Commission's proposed net
metering rules? Would the solar service agreements only stipulate the
accrual of billing credits rather than payment by the utility for excess
generation?
Buyback and payment for excess electricity will be consistent with
applicable ACC net-metering mies.

('

STF 2.8 Who would receive the payment or buyback of excess energy?
As stated in the Application and the SSA, the customer is the owner of all
electricity from the moment it is generated by the systems. As such, the
customer receives the benefit of any excess electricity credits or payments
pursuant to the applicable net-metering rules. SolarCity has no ownership
interest in the electricity, nor will they be a customer of the utility and
therefore will not receive any payments or credits.

STF 2.9 Please indicate what part of the SSA discusses the treatment of excess
energy that flows to the grid.
The SSA states that the electricity generated from the system is
immediately and wholly owned by the customer, and as such any excess
electricity is the customers and subj act to the credits and payments from
the customer's utility subj et to the ACC net-metering rules. The SSA
does not specifically address excess electricity because SolarCity has not
interest in it or any payments or credits. Thus, any provision in the SSA
addressing this or seeking to alter this arrangement would be
unenforceable and void, and is therefore absent from the agreement.

STF 2.10 On Page 12, lines 2-7, the Alliance says: "SolarCity has no intention of
dedicating private property for a public use. on the contrary, the
property that SolarCity provides is only dedicated to the individual
school, non-protit organization or government entity on whose private
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STF 2.17 Would the energy produced under the contemplated solar service
agreement displace load that would otherwise be met by regulated
utilities ?
The systems provided by SolarCity will allow the customer to generate
their own electricity and thus reduce their demand from the utility. This
can be characterized as displacing utility load or as simply lowering the
customers overall demand, much like dual-pane windows or energy
efficient air-conditioners.

SIP 2.18

4

Would the utility be required to maintain resource planning and
capacity for the total projected needs of the SSA customer?
SolarCity is not in a position to comment on the resource planning needs
of a utility. Furthermore this is not directly relevant to the question at
hand (whether SolarCity is a PSC when it enters into SSAs with non-
profits), but rather goes towards the much bigger overall question of
whether distributed solar generation is a desirable and appropriate goal for
the utilities and Arizona in general. This overall question was addressed
by the Commission when it adopted REST standards with specific
distributed generation targets.

STF 2.19 What controls might the Commission put in place to ensure that the
proliferation of solar service agreements would not displace a
quantity of utility-generated energy so large that Arizona utilities
were financially harmed?
SolarCity does not believe that the Commission has jurisdiction over these
arrangements and therefore does not believe the Commission can or needs
to place controls over the adoption of distributed generation. Furthermore
as mentioned above in STF 2.18 this is a question that goes towards the
adoption of distributed generation and not specifically to the question at
hand. Finally, it is important to note that without the significant rebates
offered by utilities in exchange for RECs (which allow the utilities to meet
their REST standards), these systems would not be financially viable.
Therefore if the utility has met its REST goals and REC needs, the
proliferation of additional systems would be highly unlikely. In effect
then, the Commission has already adopted an effective control over the
proliferation of solar systems by establishing the REST standards, and
specifically the distributed generation targets.

/
\

\
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STF 2.20 How might the Commission evaluate and determine if the
proliferation of solar service agreements was evolving to the extent
that it was proving financially harmful to Arizona utilities?
As mentioned, the Commission has set what it presumably believed to be
reasonable and appropriate REST and distributed generation targets for the
utilities. Because the financial feasibility of distributed generation solar
projects is inherently dependent on the financial incentives provided by
utility rebate payments (in exchange for RECs), it is highly unlikely that
distributed solar will significantly exceed these targets and therefore it is
highly unlikely that it will be financially harmful to the utilities.
Nonetheless, the utilities rate case procedures provide an adequate and
appropriate avenue for the utilities to inform the Commission if they are
suffering financial harm and for the Commission to alleviate any issues.

STF 2.21

g'

Should the Commission approve the application and issue the
proposed determination, would the Commission maintain sufficient
authority to ensure that generation facilities installed under the solar
service agreements functioned in a safe manner and were not harmful
to the infrastructure that the systems interconnected with? If so,
please describe what aspect of such a determination ensures that the
Commission maintains such authority.
The Commissions authority to regulate the interconnection of distributed
generation solar systems with utility infrastructure is a sufficient and
appropriate mechanism for ensuring the safety of the public and the utility
infrastructure. All systems must be inspected and approved by both the
utility and the jurisdictional building authority before they are
interconnected or turned on.

STF 2.22 Should the Commission make the proposed determination, would any
limit to the size of an installed system, and consequently its potential
for excess production, exist? If so, what limits would exist?
Because the economic value of these systems to the end user is inherently
linked to their ability to net-meter, it is not feasible to design a system
larger than the net-metering rules allow. Currently the Commission caps
system size at 125% of the customer's average load. Furthermore the size
of these systems is generally limited by available roof space or land and as
such provides a significantly lower percentage of the customer's average
load.
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majority of these parties have intervened in this Application, and
So1arCity does not presume to speak for these parties.

STF 2.30 Could customers entering into solar service agreements compel
utilities to interconnect with their systems? If so, how?
No. The systems provided by So1arCity can only be interconnected to the
utility grid if they are in compliance with the utilities' and the ACC's
applicable interconnection regulations and standards. The systems cannot
be interconnected without utility approval.

STF 2.31 What percentage of sales (in dollars) do you expect the schools,
government and non-profit portion of the Arizona solar market
served throughSSAs to be?
SolarCity's best estimate is that over the next 2 years, nearly 50% ($40M)
of its Arizona revenue sales would be thru SSAs.

STF 2.32
H

What is the relationship between the measurement of a Purchaser's
solar kph and "payment for the equipment and related
maintenance?"
For the end user, the true value of the system can only be measured by
their reduction in utility demand and therefore costs. This is directly
related to the amount of energy the system produces. Therefore the best
way for the customer to place an accurate dollar amount on the value of
the system and the services that SolarCity provides is to pay an amount
that is based on the energy produced rather than arbitrarily fixed payment.
With this pricing relationship, if a system produces lower than expected
energy, for whatever reason, the customer can be assured they are not
overpaying. Thus measurement of the customers kph is directly tied to
the value of the equipment and services provided by SolarCity.

STF 2.33 Would SolarCity be opposed to a pricing structure that was not based
on the amount of power generated?
Yes. As discussed in STF 2.2 and 2.11 without this pricing structure the
IRS will not allow the available tax benefits to be realized.

STF 2.34 The Application includes 2008 Instructions for Form 3468 of the
Department of Treasury Internal Revenue Service as a reference to
the limitations imposed under the federal tax credit. Please cite
exactly the provision of the Tax Code that prohibits a lessor from

r
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STF 2.41 Should the Commission conclude, from the perspective of regulatory
treatment, that a purchase or lease option is comparable to an
individual serving himself from his own water well, to what degree
would this conclusion address the concerns that prompted SolarCity
to tile the application?
Simply allowing purchase and lease options will not address this
application in any way, as those options do not allow the entities at issue
in this case to utilize available tax incentives. See response to STF 2. 12.

STF 2.42 Is adjudication by the Commission in this matter a preference, or
would regulation impose a prohibitive impediment? If regulation
would impose some prohibitive impediment, please describe it in
detail.
Any regulations (e.g. faultfinding, reports, briefings, filings, etc.) lead to
increased costs and business risk that ultimately will be bam by the end
user in the form of higher prices. The financial viability of solar in many
instances is currently very tenuous. This is demonstrated by the fact that
these installations rely heavily on tax incentives and utility rebates.
Therefore, small increases in costs can easily make the difference between
a prob et being financially feasible or not for the end user. This means
few solar systems installed which directly translates to a loss of economies
of scale for SolarCity which in turn translates to additional costs and
higher prices for the customer. At some point these extra costs and lower
sales volumes may cause SolarCity and other companies to invest their
resources in growing in other states with lower regulatory burdens.

STF 2.43 Does SolarCity envision receiving incentive payments under utilities'
REST plans, in addition to the federal tax credits?
Yes. As discussed above, these systems are only financially viable at this
time with utility rebates. SolarCity is aware that they must transfer RECs
associated with the system to the applicable utility to receive the rebates
provide under the REST rules.

r
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I (l) Office Manager

(2) Construction Managers
(l) Project Manager
(l) Technical Sales Consultant
(8) Residential Solar Consultants (sales)
(1) Commercial Solar Consultant (sales)
(2) Site auditors
(1) Warehouse Manager
(1) Warehouse Assistant
(36) Installers
(57) Total

STF 4.3
Please describe all of Solar City's operations and/or activities of any nature in
Arizona.

Activities:
Residential and commercial PV sales
Residential and commercial PV installations
Office administration and management
Technical sales
Project management
Warehouse management
Site audits

•

•

•

•

•

STF 4.4
Please identify every state in which Solar City conducts any business or operations
of any nature. For each state so identified, please describe Solar City's specific
operations and activities therein.

So1arCity has operations in Arizona, California and Oregon. Activities consist of those
described in the response to STF 4.3

In addition, So1a1City is exploring the possibility of doing business in New Jersey, New
Mexico, and Texas where they are currently performing limited sales activities

STE'4.5
Please identify every state in which Solar City has entered into a Solar Services
Agreement ("SSA") with a school, non-profit, or governmental entity. For each state
so identified, please identify the number of such SSAs that have been entered
therein and the load associated with each SSA.

f
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STF 4.9
On page 2, lines 27-28, the Application states that "Solar City is a national leader in
solar power system design, financing, installation, monitoringand related services."
Please specifically describe and define the following terms as used in the above-
quoted sentence:

a) solar power system design,

Means site specific engineering and design work. So1arCity employees visit a potential
site and perform preliminary design work to optimize the sizeand placement of a
potential solar system. Then, prior to actual construction, SolarCity employees perform
detailed design engineering of the system as a precursor to installation and construction
activities.

b) financing,

If a customer does not wish to pay cash for a system, So1arCity will provide the customer
with the potential option of financing the installation via a lease or a Solar Services
Agreement.

c) installation,

Installation is the actual physical work of placing a solar system on a customer's
property, interconnecting it to the grid, and everything that is physically required for the
system to begin producing energy.

d) monitoring, and

SolarCity provides customers with So1arGuard monitoring software and will remotely
monitor the production of the system to ensure maximum efficiency to immediately
identify possible maintenance issues. So1arGua1'd is included with Solar Lease and SSA
deals and is an option for cash sales.

e) related services.

ScarCity provides all services related to die installation and operation of the system
including permitting, maintenance of the system for the term of the agreement (if under
an SSA or lease), billing, accounting, and any reporting requirements.

STF 4.10
On page 2, line 28 and page 3, line 1-2, the Application states that the "company's
mission is to help millions of homeowners, community organizations and businesses
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information.

STF 6.1 Exhibit A of SolarCity's pre-filed Witness testimony and exhibits filed
on August 24th includes a diagram of equipment that includes a
utility meter, but does not include a SolarCity meter dedicated to
measurement of the output of the solar panel.

(

Testimony of Ben Tarbell includes:
ll. At what point is it possible to identify electricity that has been created
in the facilities?
The energy created by the solar energy system is usable by the school as
soon as it exits the inverter as AC electricity. The inverter output will
metered separately from the building load.

The Application includes a contract with Coronado that on page 9 includes
the following:
Metering. Electricity delivered to the Facility shall be measured by the
SolarGuard monitoring system installed and maintained by Seller as part
of the System.

a) Will SolarCity's SSA facil ities include a meter installed,
maintained, and monitored by SolarCity for the purpose of
measuring the output of the SSA panel generation?

Yes, SolarCity will install, maintain, and monitor a meter that measures the solar energy
system generation. This meter will send generation data to So1arCity via the Internet
connection at the host facility.

b) Will such a meter be located at some point between SolarCity's
PV equipment and the customer's electric panel? I f  not,
where?

Yes, the meter will be installed such that it measures the output of the system at a point
between the PV equipment and die interconnection point in the customer's electric panel.
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-=> If there will be no such meter, how will SolarCity determine
the production from the panel for purposes of calculating
payments that make use of a per/kWh rate?

N/A
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There are hundreds of solar installers/integrato1's operating in Arizona. A simple Google search
will yield a list of the most prominent competitors.

b. How long have these solar installers/integrators been doing business in Arizona?
So1arCity is not in a position to know how long each of its competitors has been operating; it
does not keep track of such information.

c. How long has SolarCity been competing against each solar installer/integrator in
Arizona?
So1arCity begun operations in June of 2006 and has been operating in Arizona since March of
2008. ScarCity is not in a position to know when its competitors began operating.

d. How long has SolarCity been competing against each solar installer/integrator in
other states?
See response to 2.3 (c).

e. How many of these solar installers/integrators Mr. Rive alludes to in his Direct
Testimony responded to the Requests for Proposals ("RFPs") the schools issued.
There were approximately 80 people in attendance at the initial bidder's conference.
Approximately seven (7) companies officially responded to the REP.

2.4 Regarding Mr. Rive's response to question 9 in his Direct Testimony:

a. Given that SolarCity is the "initial owner" of the system, does solarcify receive the
funds from the financing related to the initial cost of the system?

b. Does SolarCity provide any of its own funds to cover the cost of installation or are
all of the funds used for installation received from third-party investors? Please explain in
detail the source of funding for the installations at issue in this docket.

c. Does the financing for an SSA arrangement differ from installation to installation?
If so, please describe how the financing differs.
So1arCity objects to these questions based on relevance. Sola1'City's internal financial operations
and its relationship with its investors is not relevant to the question of whether SolarCity is
considered a public service corporation under Aiticie 15 §2 of the Arizona Constitution when it
enters into Solar Services Agreements with a school, government or non-profit entity.

2.5 Regarding Mr. Rive's response to question 9 in his Direct Testimony, please
describe the types of entities that participate in SSA arrangements as third party investors.
See response to 2.4.
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2.6 Regarding Mr. Rive's response to question 9 in his Direct Testimony, please
describe whether the third-party investor:

a. Holds any ownership interest in the installed facilities. If so, what interest?

b. Participates in the installation, operation or maintenance of the installed systems.

c. Is guaranteed a minimum return on its investment. If so, what is the guaranteed
rate of return? The estimated rate of return?
See response to 2.4.

2.7 Regarding Mr. Rive's response to question 9 in his Direct Testimony, please
describe:

a. How does the third party investor provide capital for solar systems?

b. Is the funding from the third-party investor considered a loan to SolarCity? If not,
please explain the nature of the third party investment.

c. Whether the third party investor receives a return on any capital provided for solar
systems? If so, what is the rate of return?

d. When does the third party investor start receiving a return on any capital provided
for solar systems?

e. To what extent does the third party investor receive any incentives provided by the
utility and through the customer for any solar systems the third party invests in?

f. To what extent does the third party investor receive any of the tax credit?
See response to 2.4.

2.8 Regarding Mr. Rive's Direct Testimony, please confirm the following:

a. SolarCity will be the sole legal and beneficial owner of solar systems installed on
customers' premises.
Yes.

b. SolarCity will maintain such ownership so that SolarCity can take advantage of
federal tax incentives.
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Yes.

c. SolarCity will operate and maintain the solar systems installed on customers'
premises.
Yes.

d. The solar systems owned by SolarCity will deliver energy to customers for use by
the customer.
The systems generate solar electricity which is owned by the customer the instant it is generated .

e. The customer will take possession of the energy at the delivery point as delineated in
the respective Solar Service Agreement (SSA) (e.g. Exhibit 4 in the SSA).
No. The electricity is owned by the customer the instant it is generated.

f. SolarCity provides an option after six (6), ten (10), and fifteen (15) years in its Solar
Service Agreements where customers could purchase solar systems.
Yes.

g. A lease arrangement would not work for SolarCity because it would not be the
"user" of the solar system in order to claim the federal tax incentives.
A lease arrangement would not work because under a lease the school is considered the "user"
for IRS purposes and thus no Federal tax incentives would apply.

h. The purpose of the Solar Services Agreement is to take advantage of the federal tax
incentives so that the systems are cost effective, including the (1) 30% investment tax
credit; (2) 50% first-year bonus depreciation under the American Recovery and
Reinvestment Act ("ARRA") of 2009 expiring on December 31, 2009; and (3) Modified
Accelerated Cost Recovery System ("MACRS") depreciation.
The purpose of the Solar Services Agreement is to provide an economically viable way for
schools to adopt solar power with zero up-front costs. The ability of SolarCity to capitalize on
the available tax incentives is necessary to be able to offer this zero down financing option.

i . Under the SSAs, customers will pay SolarCity on a monthly basis at a S/kwh rate
(e.g. Scottsdale Unified School District will pay SolarCity $0.11 per kph under its SSA).
Yes.

j . The customer under the SSA purchases the electricity from the solar system
SolarCity installs, owns, operates, finances and maintains, so it is not considered to be the
"user" of the solar system for federal taxation purposes.
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No. The customer is the owner of the electricity from the moment it is generated as described in
the terms of the Agreement. The pricing of the Agreement is based on the production of the
system to conform to the IRS restrictions on "use" by a tax exempt entity.

k. SolarCity is able to bundle the tax credit and first-year bonus depreciation under
ARRA to offer a lower price to customers.
Yes.

2.9 What other arrangements did SolarCity and/or the School Districts contemplate
before deciding on the SSA as the form of arrangement. Why would those arrangements
not be satisfactory to SolarCity and/or the School Districts?
None. There simply is no other way to structure the deal with a tax-exempt entity and still take
advantage of Federal tax incentives. Any other structure would require a large capital
expenditure by the school.

2.10 Regarding Mr. Rive's response to question 15 in his Direct Testimony, what is the
specific use of the funds from the financing identified in the response? Who provides the
funds for initial installation of the system?
So1arCity and its investors provide all the necessary funds to purchase and install the solar
equipment thereby allowing the school to adopt solar with zero up-front costs.

2.11 After installation of the solar system, does SolarCity sell the system to a third-party
investor? If so, please explain why.
See response to 2.4.

2.12 If SolarCity sells the solar system to a third-party investor, does SolarCity lease the
system back from the third party investor? If so, please explain why.
See response to 2.4.

2.13 Please confirm that the School District does not "use" the installed system.
For purposes of IRS tax classification, the school will not be the "user" of the system, otherwise
the IRS would consider the transaction a lease and would not allow Federal tax incentives to

apply.

2.14 Please confirm that the School District does not lease the installed system.
The school does not "lease" the system for the purposes of IRS tax classification.

2.15 Please confirm that the owner of the installed system sells the electricity generated
by the installed system to the School District.
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b. Does that estimated return include the incentives paid by APS? If not, what would
be the return if they were included? If so, what would be the return if they were excluded?

c. Does that estimated return include the tax credits to be received by SolarCity? If
not, what would be the return if they were included? If so, what would be the return if they
were excluded?
See response to 2.4

2.19 For each of the following associated benefits, please describe how they are treated as
a deduction from the capital costs for solar systems? If they are not a deduction from the
capital costs, the please describe how these benefits offset capital costs and expenses in
determining the pricing and the $/kwh in SSAs. Provide all supporting documentation that
justifies the accounting treatment of these benefits when determining pricing and the
$/kwh rate in SSAs.

I

a. Incentive Payments (e.g. the $0.187/kWh from Arizona Public Service Company)

30% Investment Tax Creditb.

c. 50% Bonus Depreciation under the ARRA

d. MACRS
See response to 2.4

2.20 Please explain why the customer has the option to purchase the system after 6, 10
and 15 years. If a customer desired to purchase a solar system owned and used by
So1arCity after 8 years, for example, please describe whether and how SolarCity would
determine the purchase price for the solar system.
SolarCity does not offer a continuous buyout option because the IRS may then consider the
transaction a purchase and thus disallow the Federal tax incentives based on the tax exempt
status of the school.

2.21 In his Direct Testimony, responding to question 20, Mr. Rive states "[in] exchange,
the utility will pay SolarCity any applicable incentive payments."

a. Please provide any agreement between APS and/or SRP and SolarCity that provides
for payment of the incentives from APS/SRP to SolarCity.
Pursuant to discussions with APS and SRP, So1a1City amended their Solar Services Agreement
to indicate that all Environmental kxcentive payments would accrue to the school and 'm tum the
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school would assign such payments to So1arCity. So1arCity docketed this amendment with the
Commission and has attached a copy hereto as Exhibit A.

b. If no agreement exists, describe how the incentive payments are ultimately received
by SolarCity, and the role the customer plays in the transfer of those incentives to
SolarCity.
See response to 2.21 (a).

2.22 Exhibit C of Mr. Rive's Direct Testimony is a copy of IRS Code §50 (b)(3), but Mr.
Rive's Direct Testimony, responding to question 21, alludes to charts of how prices are
affected by various rebates being included as Exhibit C.

a. Please provide the chart of how prices are affected by various rebates.

b. Please provide all supporting documentation, workpapers, spreadsheets in excel
format, for determining how various rebates will affect the pricing of the system.

(l
c. How often (e.g. once annually) can the $/kwh rate change if the incentives were to
change over time (e.g. from $0.187 per kph to $0.168 per kph).
See response to 2.4

2.23 Regarding his response to question 24, Mr. Rive proclaims "SolarCity's investors
are unwilling to invest on systems based on the risks and potential costs of regulation."

a. What does Mr. Rive mean when he states "based on the risks and potential costs of
regulation?"
SolarCity believes that any level of regulation will add costs to its operations in Arizona in the
form of administrative burdens and time delays and that any regulation will increase the risk of
uncertainty due to the propensity for regulations to change based on the composition of the
Commission. These additional costs and risks would translate to higher prices which has the
potential to make the Arizona marketplace unsuitable for solar based on the low price of
traditional electricity iron public service corporations and therefore make Arizona an
undesirable market for SolarCity and its investors.

I

b. What risks and potential costs do investors believe will manifest if SSA providers
such as SolarCity are regulated as public service corporations in Arizona.
See response to 2.23 (a).

c. Please describe how regulatory lag factors into the risks and potential costs
investors perceive.
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2.25 Does SolarCity believe it provides a service that offsets t h e  a m o u n t of k p h  a
c u s t o m e r needs from its incumbent utility such as APS or SRP? If not, explain why not.
Potentially. SoiarCity provides the customer with the ability to generate a certain amount of
their own clean electricity on-site. This could potentially lead to lower demand from their Public
Service Corporation provider. However due to the adoption of the solar system, the customer
may alternatively choose to increase its overall energy demand if so desired (i.e. lowering
thermostats to a more comfortable level, or extending worldng hours), thus yielding no net offset
of their demand from their incumbent utility.

2.26 Is the monthly charge SolarCity assesses against the customer based on the amount
of energy consumed by the customer from the solar system installed by SolarCity? If not,
explain why not.
No. The monthly charge is based on the amount of energyproduced by the system, not the
amount of energy consumed by the customer. This is a significant difference between So1arCity
and a Public Service Corporation provider.

2.27 Please explain how capacity or demand factor affected the determination of the
$/kwh for Desert Mountain and Coronado High Schools.
See response to 2.4.

2.28 Regarding David Peterson's pre-filed Direct Testimony, in response to question 5,
please describe the two-step process the Scottsdale Unified School District used to select
SolarCity. Please describe what it was about SolarCity's offer that made it the most
attractive to the School District.
The Scottsdale Unified School District RFP is attached hereto asExhibit B, SUSD informs us
that from the initial respondents, SUSD selected three finalists to interview for the award. SUSD
informs us that SoiarCity was selected based on the strength of the interview, company
experience, and because they offered the greatest overall package of benefits to the school in
terms of costs, system quality, and the potential for integrated educational opportunities.

2.29 Please explain why the SSA is the only means by which the School District would be
able to develop a solar system on school premises? What other means did the School
District explore to reduce its up-front capital requirements for solar systems? Did the
School District explore the availability of funding from the American Recovery and
Reinvestment Act, through Arizona's State Energy Program or otherwise, to limit or
reduce its up-front capital requirements. Please provide all supporting documentation that
shows what means the School District explored besides an SSA.
The SSA financing arrangement is the only way for a tax exempt entity to capitalize on available
Federal tax incentives thereby providing the school with the ability to adopt a solar system with
no up-front costs. The school district tells us that it did explore the availability of ARRA
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funding but determined that this would be an inefficient use of these funds as it would still not
allow the school to capitalize on the very significant and valuable Federal tax incentives thereby
translating to a prohibitively high cost of adopting solar. State of Arizona ARRA Dollars for
Energy Projects is being administered by the School Facilities Board (SFB). The SFB is placing
$5 Million into Solar Energy and it is only for the smallest districts in the State and will only
take care of less than 15 school districts of the 226 districts.

2.30 What does the School District believe comprises the $-per-kWh charge it is being
charged under the SSA with SolarCity?
The School District informs us that it believes that the $/ kph price is comprised of the total
value of the use of the system with no up-front payment and various buy-out options, the value
of the services provided by So1arCity, a reasonable return for So1arCity and its investors and the
system reporting and mealtime information processing that will provide educational opportunities
for both students and the public and the affected campuses.

2.31 What does the School District believe specifically factored into the determination of
the $0.11-per-kWh charge it will be assessed by SolarCity?
See response to 2.30.

2.32 What does the School District believe it is paying for under the SSA?
The School District informs us that it believes it is paying for the use of a solar system with no
up-front costs, the ability generate its own electricity, maintenance, and the option to purchase
the system at certain points during the agreement for less than the total up-front value. The
District believes that it is paying for a solar PV system that allows it to budget at a guaranteed set
cost for the life of the agreement and that this mechanism allows it to reduce its carbon footprint.

2.33 What does the School District believe factored into the charge it is being assessed
under APS' Schedule E-32 and the equivalent SRP schedule?
The School District informs us that it is not aware of what specifically comprises the rates it is
assessed under APS and SRP rate schedules.

2.34 In response to question 13, Mr. Peterson also states "Regulation is likely against the
public interest because it would increase costs and therefore decrease savings. Future
responses would be limited due to regulation and prices quoted would be at a higher price
due to the costs associated with regulation." Please describe what costs the School District
believes would increase with regulation.
The School District informs us that it believes that any regulation would increase costs for solar
providers due to increased administrative burdens and time delays. This in turn would lead to
higher prices for the school which would make adopting solar no longer economically viable. At
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the system and not theamount of electricity consumed by the customer. This is a sigm'flcant
difference from a Public Service Corporation provider.

2.40 Please provide a copy of SolarCity articles of incorporation, by-laws, and any other
documents concerning SolarCity's corporate governance.
Attached asExhibit C.

2.41 How many requests does SolarCity receive for its services? How many requests does
SolarCity accept? How many requests does it deny? Please provide all supporting
documentation for the responses.
SolarCity is in the process of compiling this information and will provide such information in
additional testimony from Mr. Rive prior to the hearing date.

2.42 Does SolarCity believe it provides a service that is in the public interest to promote?
If so, explain why. If not, explain why not.
So1arCity believes it is in the public interest to promote the adoption of renewable energy and
that the Commission has chosen to do so through the adoption and implementation of its REST
nlles.

2.43 Does SolarCity believe the Commission's Renewable Energy Standard Tariff Rules
("REST Rules") are in the public interest? If so, does SolarCity benefit from the
continuation of the REST Rules? If so, explain how SolarCity believes it benefits from the
REST Rules.
SolarCity believes that the Commission's REST rules promote the adoption of renewable energy
which is in the public interest. Sola1'City benefits from these rules and their continuation by
utilizing the REST incentive payments from Public Service Corporations to provide a lower
Price for solar equipment.

2.44. Does SolarCity believe its service is one that provides an alternative to those
obtaining their energy needs from utilities such as Arizona Public Service Company and/or
Salt River Project? If not, explain why not.
No. ScarCity does not seek to provide nor would it be able to provide 300% of a customer's
electricity demand. ScarCity customers must remain connected to the grid and must receive
continued service from their Public Service Corporation provider at all times. Therefore
SolarCity's services are not an alternative to the services provided by the Public Service
Corporations.

(~

2.45 Does SolarCity believe the fact that it provides its services under the SSAs mean
that it is not a public service corporation? If so, explain SolarCity's rationale for why
providing service via SSAs makes it not a public service corporation?
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Now you can afford to go solar without the high initial
cost of installing a system. Instead of buying the
equipment, you simply lease it. SolarLease is the most
popular residential solar financing option in the country!

For a typical 3-bedroom home with a
current electricity bill of $200 per month,
we might recommend a medium sized 4
kW solar system
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Smart Financial Investment

A SolarLease can be a better investment than purchasing
your system with cash because you do not have a big
upfront payment and can save your money for other
opportunities. You save money every month on electricity
bills so you can be cash flow positive from day one. In
addition, you do not have to worry about unexpected
repair costs because they are covered under a
SolarLease.
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Includes Free Msnitcring and Repair Service

With a SolarLease, you have peace of mind that your
system will continue to perform beautifully for years to
come. Solar Lease includes SolarGuard®  proactive
monitoring for the full life of the lease. SolarGuard allows
you and Solarcity to continuously monitor your system to
ensure it is running smoothly and performing as
expected.

In the unlikely event that your system underperform,
SolarCity will alert you and help to remedy the situation.
We will send out a repair crew for free warrantee repairs
over the life of the lease. This includes replacing a worn
out part such as the inverter. The good news is that solar
panels typically last up to 30 years or longer, and have
few moving parts. So once systems are installed, they
require little ongoing maintenance.

We Guarantee System Performance or We will
Pay You Back

We're so confident with our system installation and design
that we guarantee your system will perform as promised
or SolarCity will pay you the difference! Our guarantee
considers normal weather variations and solar panel
performance over time. we track your system
performance through our SolarGuard monitoring service,
so we know exactly how much energy it is producing
every day, week, month and year!

Flexibility to Upgrade the System Later

When your SolarLease ends, the power is still in your
hands. You can upgrade to a new system with the latest
solar technology. You can also extend your lease in 5 year
increments or simply have the panels removed for free.

If you sell your home before the end of the lease, you can
transfer the lease to the new owners if they qualify with
excellent credit, or you can prepay the lease and add it to
your home asking price. A solar system will help
differentiate your home from other properties on the
market-new buyers are looking for green homes that are
energy efficient and will help them save money on energy
costs.

Financing Options

In some states and utility districts, SolarCity's financing
plan is called Pure power. To qualify for financing, you
need to have excellent credit (a FICO score of 700 or
greater). SolarLease is not available in all areas.

"
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Residential Solar Service in
Oregon, plans to Expand Local
Operations
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with SolarCity's new PurePower"" service, you pay purely
for the power you produce each month, aw

SolarCity and U.S. Bank Expand
Fund to Finance Solar Projects

$0 to Go Solar S35

SolarCity and Rabobank
Announce Corridor of Solar-
Powered Electric Vehicle
Charging Stations

w

881988 Saint

Now you can install a home solar system for $0 upfront
cost, because you are not buying the solar equipment~
you are just buying the solar power. War Solar

SolarCity Introduces Solar
Lease to Customers of Nation's
Largest Municipal Utility

For a typical 3~bedroom home with a
current electric bill of $75 per month, we
might recommend a medium sized 3.5 kW
solar system.SolarCity Introduces Affordable

Solar Financing Option for
Small, Medium and Large
Businesses Your new solar system will generate

enough electricity to offset what you are
currently paying the utility company from
$75 down to $45 per month.

Join Our Community

Share Page

Your solar payment would be $0 down
and $30 per month. So you can switch to
solar at no extra cost.

pay as You Go

with Pure power service, you pay only for the solar
electricity you produce each month. SolarCity combines
all available government incentives into one low solar
electricity rate.

You pay the same rate for your solar electricity as you
currently pay your utility company today-so you can
switch to clean solar power for no extra cost!

Plus, with Pure Power you are locking in a low cost of
electricity. No matter how much utility rates continue to
increase, your solar electricity rate will be predictable for
the long run.

Smart Financial Decision

PurePower can be better than purchasing a solar system
for $20,000+ because you can save your money for other
opportunities. When you purchase a solar system, you are
essentially pre-paying 30 years worth of electricity; but
with Pure power service you pay as you go.

PurePower is a Power Purchase Agreement (pp). A PPA is
a financing plan commonly used in the solar industry by
most businesses when they install a solar system,
including Intel, Walmart and Whole Foods.

Free Maintenance and Monitoring Service

with Pure power, we install and maintain the equipment

http1//www.solarcity.com/residential/pure-power.aspx 10/8/2009
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on your home, so you don't have to worry about ongoing
maintenance costs. Solarcity owns the equipment and is
responsible for repairs, such as inverter replacement.

Purepower includes SolarGuard®  proactive monitoring for
the full life of the term. SolarGuard allows you and
SolarCity to continuously monitor your system to ensure
it is running smoothly and performing as expected.

In the unlikely event that your system underperforms, we
will alert you and help to diagnose the issue, and dispatch
a repair crew, free of charge, if necessary. The good news
is that solar panels typically last up to 30 years or longer,
and have few moving parts. So once systems are
installed, they require little ongoing maintenance.

Flexibility to Upgrade the System Later

PurePower is a very flexible way to go solar, Your solar
advisor will help you determine how much electricity you
want to offset. Then we will size your solar system to
meet your objectives. Your payment will remain level and
consistent throughout each year of the agreement.

When your PurePower term ends, you have several good
options including upgrading to a new system with the
latest solar technology under a new Pure power
agreement. you also have the option (but no obligation)
to purchase the system at the end of the term for fair
market value. Or you can ask SolarCity to remove your
system for free.

If you sell your home before the end of the agreement,
you can transfer the Purepower service to the new owners
if they qualify with excellent credit, or you can prepay the
expected solar electricity costs for the remainder of the
term and add it to your home asking price. A solar system
will help differentiate your home from other properties on
the market-new buyers are looking for green homes that
are energy efficient and will help them save money on
energy costs.

Financing and Service Options

In some states and utility districts, Solarcity's financing
plan is called So1arLease. Pure Power is not available in all
areas. To find out which plans are available in your area,
go through our Solar Calculator.

To qualify for financing, you need to have excellent credit
(a FICO score of 700 or greater).

/ ,. ,_.
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SolarCity-a national leader in solar power system design, financing, installation, monitoring and related
services-was founded with the mission to help millions of homeowners and businesses adopt solar power,
protect themselves from rising electricity costs and protect their environment from polluting power sources.
The company's SolarLease""', Pure power"" and Commercial Power Purchase Agreement (PPA) options can
make it possible for homeowners and businesses to switch to clean, solar power for fess money than they
currently pay for electricity. SolarCity currently serves more than 500 communities in California, Arizona and
Oregon. Additional information about the company is available on the Web at wwvv.solarcity.<:om.

About SolarCity

"Oregon homeowners want clean power, but residential solar has not reached its full potential here due to
upfront cost and complexity," said Lyndon Rive, CEO of SolarCity. "PurePower can allow Oregon homeowners
to go solar at a $0 net cost. This is a simple solar option that makes clean power affordable and accessible
for a large number of families."

PORTLAND, Ore., Oct. 8, 2009-SolarCity® , a national leader in solar financing, design, installation,
monitoring and related services, today announced a new residential solar service for Oregon homeowners.
SolarCity's Purepower"" can enable Oregon homeowners to power their homes with solar electricity and pay
the same rate they were previously charged for electricity from the utility company. Purepower pricing for a
3.5 kilowatt solar system in Oregon, appropriate for a typical three or four-bedroom home, would start at
$30/month, with no upfront cost, on approved credit. This solar system would typically reduce the
customer's electricity bill an equivalent amount, for a net cost of $0 each month. The service includes custom
design and installation, SolarCity's SolarGuard®  proactive monitoring service, repairs and maintenance.

Pure Power is a power purchase agreement (PPA) with a 10-year term, in which SolarCity installs, owns and
maintains the solar system and the homeowner pays for the power it produces. With Purepower, SolarCity is
delivering the same affordable financing model to homeowners that it provides to Oregon businesses.

Homeowners interested in Purepower can contact SolarCity directly at 1-888-SOL-CITY (1-888-765~2489) to
speak with a solar advisor, or visit Solarcity online at www.solarcity.com/request. Candidates interested in
available positions in Oregon can contact SolarCity via its online jobs form at www.solarcity.com/jobs.

"Financing has traditionally been a barrier to going green, and especially to going solar," said Portland Mayor
Sam Adams. "This summer, we launched Clean Energy Works Portland, a program to remove up-front cost
barriers so homeowners can do energy retrofits. Now, with SolarCity's innovative approach, Portlanders will
have one more affordable way to reduce their emissions, save energy, and contribute to Portland's
sustainability!

SolarCity made Purepower available to Oregon homeowners this week. The company expects to hire 20 new
employees in Oregon and move into a new facility to accommodate new residential demand, with new
installations set to begin in March. Pure Power will initially be available to Oregon homeowners in Portland
and surrounding communities in areas served by Portland General Electric and Pacific Power. More
information about Pure power is available online at www.solarcity.com/purepower.

Purepower*'"' can enable Oregon homeowners to install solar power for no money down and a netcost of $0
eachmonth
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Sola/'Lease"" makes if possible for LADWP customers in Los Angeles area to adopt so/ar power for less than
they previously paid for electricity, and save money from day one

Solarcity-a national leader in solar power system design, financing, installation, monitoring and related
services-was founded with the mission to help millions of homeowners and businesses adopt solar power,
protect themselves from rising electricity costs and protect their environment from polluting power sources.
The company's SolarLease"", Purepower"" and Commercial Power Purchase Agreement (PPA) options can
make it possible for homeowners and businesses to switch to clean, solar power for less money than they
currently pay for electricity. SolarCity currently serves more than 500 communities in California, Arizona and
Oregon. Additional information about the company is available on the Web at www.solarcity.com.

Press Releases

SolarCity Introduces Solar Lease to Customers of Nation's
Largest Municipal Utility

About SolarCity

SolarCity's solar leasing option for LADWP customers is a 20-year lease with fixed monthly payments for the
life of the lease, so savings increase over time if electricity rates rise. The first month's payment is due when
the system is turned on. SolarCity's lease option includes financing, design, installation, a performance
guarantee, the company's web-based SolarGuard*"' monitoring service, and repair service.

"LADWP and Mayor Villaraigosa are continually working to increase the use of solar power in Los Angeles,
said Lyndon Rive, CEO of SolarCity. "More than 1,000 LADWP customers have already inquired about our
solar lease option, and we're hiring 25 new installers in the Los Angeles area to help meet the demand."

LADWP provides more than 1.4 million customers in the Los Angeles area with electricity. Erik Solter, a
homeowner in Canoga Park in the Sari Fernando Valley, is among the first group of LADWP customers to sign
up for SolarLease. "I've always wanted to be greener but 1've been waiting for an option that makes financial
sense," says Softer. "With SolarCity's SolarLease I can adopt solar power for less than I used to pay for
electricity and help LADWP conserve energy."

CULVER CITV, Calif., July 27, 2009-Solarcity®  today announced the availability of its award-winning solar
leasing option (SolarLease*"') to customers of Los Angeles Department of Water and Power (LADWP), the
nation's largest municipal utility. SolarCity's lease combines with LADWP's generous solar rebates, among
the highest of any U.S. utility, to make solar power as affordable for Los Angeles homeowners as anywhere
in the nation. A SolarCity solar lease of a 4-kilowatt solar system, appropriate for a typical 3-bedroom home
in Los Angeles, would start at $55 per month, with no money down, on approved credit.

LADWP customers interested in SolarCity's new lease option can estimate their solar lease payment and
potential electricity savings online by using SolarCity's solar calculator, available at www.solarcity.com. The
solar calculator incorporates information about LADWP rates, incentives, local weather and solar production
to create a customized estimate for each customer. Interested LADWP homeowners can also contact the
SolarCity directly at 1-888-SOL-CITY (1-888-765-2489) to speak with a solar advisor. CA CSLB 888104.
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Introduction

Q. Please state your name and business address.

A. My name is David Berry. My business address is P.O. Box 1064, Scottsdale, Arizona 85252-
1064.

Q .  B y  w h o m  a r e  y o u  e m p l o y e d  a n d  i n  w h a t  c a p a c i t y ?
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A.  I  am  S en i or  P ol i cy  Ad v i sor  for  Weste r n  Resou r ce  Ad voca tes .

Q. Please describe Western Resource Advocates.

A. Founded in 1989, Western Resource Advocates (WRA) is a non-profit environmental law
and policy organization dedicated to restoring and protecting the natural environment of
the interior American West. We have developed strategic programs in three areas: water,
energy, and lands. We meet our goals in collaboration with other environmental and
community groups and by developing solutions that are appropriate to the environmental,
economic and cultural framework of the region. Western Resource Advocates has been
involved in Arizona utility regulatory issues for about 20 years.

Q. What are your professional qualifications for presenting testimony in this docket?

A .  E x h i b i t  D B - 1  s u m m a r i z e s  m y  q u a l i f i c a t i o n s .

Q. What is the purpose of your testimony?

A. My testimony sets forth reasons that SolarCity is not a public service corporation when it
offers solar service agreements.

S ol a r C i ty 's  Req u es t

Q. What is SolarCity requesting in this docket?

15
16
17
18
19
AC
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42

A. SolarCity is requesting that the Commission find that, when SolarCity enters into a solar
services agreement with a tax-exempt entity, Solarcity is not a public service corporation.
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Q. SolarCity included in its filing a copy of its contract to provide solar services to the
Scottsdale Unified School District. Please summarize the solar service agreement provided
in SolarCity's application.

A. According to the contract included in its petition, SolarCity will provide the financing,
design, development, and operation of a 399.6 kW (DC) photovoltaic (PV) system at
Coronado High School. The PV system is expected to produce about 712,000 kph per year.
The customer pays $0.11 per kph for electricity generated by the PV system over a 15 year
period. The parties may agree to extend the term of the contract. The customer also has
the option to purchase the PV system at specified times. The customer takes title to the
electricity the instant it is generated. A second similar contract for Desert Mountain High
School is described in Staffs memorandum filed in this docket on August 14, 2009. The
Desert Mountain project is 968 kw.

Q. Would other solar service agreements with other customers be priced the same way?

A. Broadly speaking, yes. However, the specific price would reflect the cost of the system, the
applicability of various tax incentives, the amount of the utility incentive, and perhaps other
factors. The price may or may not be the same in every year, but the contract would specify
the price in each year or the formula for calculating the price in each year.

Q .  F r o m  t h e  p e r s p e c t i v e of  th e  p u r ch aser , w h a t  b e n e f i t s  d o  s o l a r  s e r v i c e a g r e e m e n t s  p r ov i d e ?

A .  D i s t r i b u t e d  s o l a r e n e r g y p r o j e c t s p r ov i d e e c o n o m i c b en e f i t s a n d  e n v i r o n m e n t a l b e n e f i t s .

1
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41
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The two contracts described in Staff's memorandum provide hedges against uncertain
future rate increases by SRP or Aps. The hedging aspect of the solar service agreements is
evident when examining the spreadsheet attachments in Staff's August 14, 2009 filing in
this docket. Future utility prices over the multi-year contract period are uncertain but the
solar service agreements have a fixed price. The schools and Solarcity prepared analyses of
the solar energy price under assumptions about future utility rates and the schools
concluded that a fixed price of $0.11 per kph for solar energy was an acceptable hedge
against future utility rate increases. More generally, Mayor Gordon's letter filed in this
docket on September 8, 2009 recognizes the hedge value of solar service agreements.

1

Solar service agreements enable the consumer to obtain electricity from photovoltaic or
other solar resources. These resources typically emit no pollutants into the atmosphere in
contrast to power generated from coal or gas-fired generators by utilities. Moreover, solar
resources located on the customer's premises require little or no water in contrast to typical



State Total Grid Connected Photovoltaic
Installed Capacity 2008 (MW DC)

Grid Connected Photovoltaic
Capacity Additions in 2008 (MW DC)

Arizona 25.3 6.4
New Mexico 1.0 0.6
Colorado 35.7 21.7
Utah 0.2
Nevada 34.2 14.9
California 528.3 178.7
US 792 289.8
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1

2

utility steam generation technologies. Thus, the consumer can meet part of his or her
demand for electricity with clean energy resources.

Market for Distributed Photovoltaic Systems

Q. How much photovol taic generation capacity is there in Arizona and in other states?

3
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A. The table below compares Arizona photovoltaic installations with those in other
southwestern states and the us.1 Note that some of the installations are not at customer
sites but are central station projects that provide power directly to a utility. As of the end of
2008, there were about 25 MW of photovoltaic installations in Arizona, of which 6.4 MW
were installed in 2008. The average nonresidential photovoltaic installation in 2008 was
about 110 kW and the average residential installation was about 4.9 kW.2

15
16
17
18
19
20
21
22
23
24
25
26
27

Q. Please compare the agreement SolarCity proposes to offer and distributed energy services

offered through other types of arrangements.

A. In the solar energy industry, services from distributed solar energy projects may be offered
to customers in a variety of ways. For example, the customer may simply purchase the
equipment, perhaps with financing. Or the customer could lease the solar energy
equipment. Or a customer may enter into a purchased power agreement with a seller. The
Lawrence Berkeley National Laboratory defines a purchased power agreement as a third-
party ownership structure in which the site host neither owns nor leases the PV system, but
instead agrees to buy all of the electricity generated by the system for a specified term.;
The solar service agreement offered by SolarCity is a purchased power agreement.

1 Larry Sherwood, U.S. Solar MarketTrends 2008,InterstateRenewable EnergyCouncil, July 2009,pp. 7 & 16.

z Larry Sherwood,U.S. Solar MarketTrends 2008, Interstate Renewable EnergyCouncil,July 2009, p-5.

3 Mark Bolinger,Financing Non-Residential PhotovoltaicProjects: Options and Implications,Lawrence Berkeley
NationalLaboratory,LBNL~141OE, January2009, p. 17.
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In each of these cases, and in variations on them, the technology and equipment are the
same. The differences arise from payment and ownership arrangements. Customers may
or may not purchase maintenance service from the seller.

Q. Are purchased power agreements widely used in the solar industry?

A. Yes. According to the Interstate Renewable Energy Council (IREC), nearly all of the larger
installations and many medium size non-residential installations use purchased power
agreements and at least one company offers purchased power agreements for residential
customers.4

Q. Does the Commission typically regulate the price of distributed energy equipment
purchased by a customer, such as a rooftop PV system?

A. No. Many homeowners and businesses have purchased rooftop PV systems throughout
Arizona and, to my knowledge, the Commission has not attempted to regulate the price of
this equipment.

Distributed Solar Energy Systems and the Commission's Renewable Energy Standard

Q. How does this case relate to the Commission's policies regarding renewable energy?

1
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A. The Commission's Renewable Energy Standard (A.A.C. R14-2-1801 etseq.) requires electric
utilities to meet certain goals regarding central station and distributed renewable energy
production. The type of financial arrangement used by SolarCity is an attractive approach
for installing distributed photovoltaic energy projects on the premises of tax exempt entities
such as schools, nonprofit organizations, and government agencies. Purchased power
agreements for distributed solar energy would help utilities meet their distributed energy
requirements under the Renewable Energy Standard.

However, Mr. Rive testified (response to question 25) that regulation is likely to drive out
numerous, if not all, solar energy providers from Arizona. Mr. Rive states that SolarCity's
profits and its investors' returns would suffer, causing them to look outside Arizona for
investments. Customers would then have to evaluate other, less financially favorable, ways
of obtaining solar energy on their premises. Consequently, it will be more difficult or more

4 Larry Sherwood,U.S. SolarMarket Trends 2008,Interstate Renewable Energy Council, July 2009, p.4.
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1

2

3

expensive for utilities to meet their distributed energy requirements for renewable
resources under the Renewable Energy Standard.

Q. Please explain why it would be more difficult or expensive for utilities to meet their
distributed renewable energy requirements.

4
5
6
7
8
9

10
11
12
13

A. Solar service agreements are attractive because they provide financing for the customer
who then does not have to pay for the distributed renewable energy facility up-front.
Moreover, for those customers who would not be eligible for tax incentives (such as public
schools), the solar service agreements provided by SolarCity incorporate the effects of the
tax incentives and lower the cost to the customer. In the absence of solar service
agreements, customers will have to look to other ways to acquire on-site renewable energy
such as an outright purchase of the facility, leasing, or finding alternative financing.5 These
options are likely to either require large up-front payments which make distributed
renewable energy less attractive, or may not have such favorable payment structures
because they do not incorporate the effects of tax incentives. Consequently, the higher
cost of distributed renewable energy projects will reduce the quantity of distributed
renewable energy projects purchased. To offset the decline in demand, utilities will have to
offer larger incentives to meet their renewable energy requirements.

Solar Service Agreements and Public Service Corporations

Q. Does the fact that SolarCity charges per kph for photovoltaic energy mean that it is a public
service corporation?

14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37

No. The Corporation Commission typically sets rates per kph consumed but there is no
requirement that it do so. It could set rates based on expected demand and authorize only
a monthly service charge, for example. Street lighting service is often provided in this way.
As another example, landline phone service in Arizona is typically priced as a monthly
service charge unrelated to the minutes of calling. Looking at how SolarCity structures
charges for its service is irrelevant to whether it is a public service corporation. Charging for
service tells us nothing about whether a company is a public service corporation -- all
suppliers charge for their services, regardless of what industry they are in.

Financing the project would likely involve payments to the lender regardless of how well the project performs.
This contrasts with solar service agreements in which payments depend on the performance of the distributed energy
system.

5

A.
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A.

Q. What factors should be considered in determining whether SolarCity is a public service
corporation?

I reviewed the factors considered in previous disputes about whether a company is a
public service corporation.6 My review considered economic and related factors and
was not a legal review. Factors to be considered in determining whether a company
is a public service corporation are: dedication of private property to public use, a
public interest in the service, the essential nature of the service, monopoly pricing,
the presence of uninformed customers, and an obligation to serve all or nearly all
requests for service.

10

11

U s e  o f  s o l a r  s e r v i c e  a g r e e m e n t s  d o e s  n o t  i m p l y  t h a t the pr ovider  i s  a  publ ic  ser vice

cor p or a t i on  as  exp l a i n ed b e l o w .

Absence of dedication ofprivote property to public use. The public does not use a
photovoltaic system installed on a customer's property. A customer-sited solar
energy facility primarily serves only that customer and may only incidentally sell
excess generation back to the utility.

1 2

13

1 4
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1 7

1 8

1 9

2 0

2 1
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2 8

2 9

3 0

3 1

3 2
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Absence of a public interest In customer-sited distributed energy projects. A
characteristic of a public service corporation is that its activities require
governmental control of its rates, charges and methods of operation. There is a long
history of public interest in the production and saleof electricity from central station
generation resources and in the transmission and distribution of that electricity.
However, there is little public interest when an individual customer obtains some of
his or her electricity via a generation facility located at the customer's premises. The
service affects only the customer on whose Premises the distributed energy project
is located. The service is provided primarily for the benefit of the property owner,
not for the general public.7 Thus, no governmental control of the price and method
of operation is required.

r

Non-essential nature of the service. Regulation of public service corporations is
intended to preserve and promote those services which are indispensable to large
segments of the population. While furnishingelectricity through a network of
generators, transmission facilities, and distribution facilities may be regarded as an

The cases I reviewed are: Trico Electric Cooperative v. Corporation Commission, 86 Ariz. 27; 339 p. 2d 1046;
1959. General Alarm v. Underdown, 76 Ariz. 235; 262 p. 2d 671; 1953. Natural Gas Service Co. v. Serv-yu

Cooperative, 70 Ariz. 23s, 219 p. 2d 324; 1950. Southwest Gas Corp. v. Arizona Corporation Commission, 169 Ariz.
279, 818 p. 2d 714 (App, 1991). Phelps Dodge Corp. v. Ariz. Elem. Power Coop., Inc., 207 Ariz. 95, 83 p. 3d 573 (App,

2004). Southwest Transmission Cooperative v. Arizona Corporation Commission (1 CA-CV 05~0369, 2006).

6

7 Environmental benefits would also affect others.
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essential service, a grid-connected consumer does not have to obtain solar electric
services provided by facilities located on-site in order to function. Rather than
seeking essential services, that customer could be seeking a hedge against higher
utility rates or seeking energy resources with little or no environmental impact.

Absence of monopoly. A fundamental reason for regulating the sale of electricity
to retail consumers is that the sellers have been considered to be "natural
monopolies." A natural monopoly occurs when one firm can supply all the demand
in a market at a price lower than two or more firms can. This situation can arise
from economies of scale.8 In the case at hand, there are multiple companies
marketing and supplying distributed generation from renewable energy resources.
Solarcity is one such company. These companies operate in regional, national, or
international markets and compete with each other.9 They are not in a position to
monopolize the Arizona market in distributed generation or central station
generation and there are no large barriers to entry into the market, except perhaps
the threat of rate regulation. There is no evidence that competition might lead to
abuse detrimental to the public interest that could be remedied by rate regulation.

Informed customers. One reason for regulation of public service corporations may
be that consumers are uninformed. In this instance, school district managers,
government agencies, and other tax exempt entities are, in general, capable of
comparing options for distributed energy resources as well as the many other inputs
into their activities. The school district managers entering into the solar service
agreements with SolarCity conducted their own analyses of the benefits of the solar
service agreements. There is no reason to suppose that they need regulatory
assistance in bargaining with competing suppliers of distributed energy facilities.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

• No obligation to serve. SolarCity is not obligated to serve all potential customers.
Mr. Rive states (response to question 23) that not every consumer is a suitable
candidate for a solar service agreement. For example, some consumers may not

s Recently, some states have opened the market for retail sales of electricity to competit ion.

I

9 Other companies operating in Arizona include the following: Amerlcan Solar Electric
(ht tp: / /www.americanpv.com), SPG Solar (ht tp: / /www.renewableenergvworld.com/rea/partner/spa-solar- inc-
1452/news[art ic le/2009/04/spg-solar-expands-operat ions-into-arizona); Dependable Solar
(ht tp: / /www.dependablesolarproduc tscom); Wilson Electric Solar Division
(ht tp: [ /www.wi lsonelect r ic .net /solar.htm); and perfectpower Inc. (h t t p : / /www.per fec tpowernetwork . com).
Sur Run offers a solar lease for Arizona residential customers and offers monitoring, maintenance, repairs,
insurance and performance guarantees
(ht tp: / /www.renewableenergvworld.com/rea/news[art ic le/2009/04/sunrun-comes-to-arizona). Sun Run also
offers purchased power agreements (ht tp: / /www.sunrunhome.com/ Iearn about  solar /solar  f inanc ing/ ). These
companies may or may not offer solar service agreements but they are all in the distributed solar energy business.
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have sufficient space in which to install a solar energy system, or the site may
receive little direct sunlight, or a building may not be structurally suitable for a solar
energy system, or the customer's credit may be unacceptable to SolarCity, and so
forth. Moreover, a seller of solar energy services may choose, as a business
decision, to market only to certain types of customers, such as high income
residential customers, builders of new homes, customers in a particular industry,
etc., and not to all potential customers.

Q. If a customer were to purchase outright a photovoltaic system like those located on the two
schools in this case, how would you view the factors set forth above?

A. The analysis of the factors would be the same -there would be no dedication of private
property to a public use; there would be no public interest in the customer's PV system; the
service would be non-essential, instead providing environmental benefits and a hedge
against long term utility rate increases; there would be no monopoly of supply; customers
would be informed about their choices by conducting their own analyses; and the seller of
the PV systems would have no obligation to sell the equipment to all potential buyers. In
this case the transaction is not subject to rate regulation but the distributed renewable
energy facility is the same as when a solar service agreement is used,

The Regulatory Process Applied to Solarcity

Q. If the Commission regulates solar service agreements, how would that regulation likely
proceed?

As s u m i n g S o l a r C i t y  p r o v i d e s  s o l a r  s e r v i c e a g r e e m e n t s  s u b j e c t t o  r a t e  r e g u l a t i o n , s e v e r a l

r e gu l a t o r y  a c t i v i t i e s  w o u l d typ i ca l l y  tak e p l a c e , i nc l ud i ng  the  fol l owi ng:

• Obtaininga CC&N: SolarCity would have to obtain a Certificate of Convenience and
Necessity (CC&N). A.A.C. R14-2-202 sets forth the requirements for filing for a CC&N.
These requirements include submitting proposed rates, financial information, a
description of the service territory, and estimated number of customers to be served
each year for the first five years. Moreover, SolarCity would have to obtain permission
from the Commission to discontinue or abandon its service (A.A.C. R14-2-202B).

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42

• Filing of Rate Cases: Filing requirements for rate cases are set forth in A.A.C. R14-2-103
and go on for approximately 50 pages.

I

A.

/ Finding affair value: SolarCity's rates would have to be set on the basis of a finding
affair value. Under the Phelps Dodge decision, the Arizona Constitution requires
the Commission to determine the fair value of Arizona property owned by a public
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1

2

3

4

5

6

7

service corporation and consider that determination in establishing just and
reasonable rates, even in competitive markets. Although the Commission may set a
range of just and reasonable rates within which public service corporations can
compete, the Commission cannot carry out its constitutional mandate by allowing
competitive market forces to exclusively determine what is a just and reasonable
rate (paragraphs 152, 153).

/  Determination of rate base: If SolarCity offered regulated service, its "rate base"
could change dramatically in a short period of time due to additional installations
and changing technology. This would seem to necessitate frequent rate cases.

/ Authorization of a rate of return: If SolarCity offered regulated service, the
Commission would set rates based on an authorized rate of return which might be
less than SolarCity could earn in an unregulated competitive market in another
state. SolarCity might consider discontinuingnew solar service agreements in
Arizona if profits were limited relative to other states.

• Rep or t i n g :  S ol a r C i ty  wou l d  h ave  to su b m i t  r ep or ts  an d  p l an s  r eq u i r ed  b y  th e

C om m i s s i on .

8
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Renewable Energy Standard: SolarCity would be subject to the Renewable Energy
Standard as a public service corporation serving retail electric load in Arizona. The
standard exempts Utility Distribution Companies with more than half their customers
located outside Arizona. A Utility Distribution Company is a public service corporation
that operates, constructs, or maintains an electric distribution system for delivery of
power to retail consumers. SolarCity is not a Utility Distribution Company as it has no
distribution system serving multiple customers, so it cannot be exempted.
Consequently, SolarCity would have to divide its business between residential and
nonresidential customers as prescribed in the renewable energy standard.
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Recommendation

Q. What is your recommendation in this matter?

1
2
3
4
5
6
7
8
9

10

I recommend that the Commission conclude that when a company uses purchased power
agreements for distributed generation from renewable resources, such as solar service
agreements, it is not acting as a public service corporation. That company is instead
providing a hedging service to individual customers, not to the public at large, and is
creating environmental benefits as a result of individual customers' decisions.

The service provided under a solar service agreement has no attributes of services
furnished by a traditional public service corporation. There is no dedication of private
property to public use, there is no public interest in the service which is provided for
the benefit of the customer on whose property the distributed energy system is
located, the service is not essential, the market is competitive and is not subject to
monopoly pricing, customers are well informed, and there is no obligation to serve all
or nearly all requests for service.

Additionally, there is a mismatch between the purpose and conduct of regulation and
the market for distributed solar energy. For a provider of purchased power
agreements for distributed generation, such as SolarCity, to go through an expensive
and complex regulatory process to provide an individual customer with a hedge
against uncertain future utility rates and to provide environmental benefits is
needlessly burdensome and unreasonably intrusive.
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F i na l l y , r a t e r e gu l a t i o n  i s c ou n t e r p r od u c t i v e .  S o l a r C i w i n d i c a t e s  t h a t r a t e  r e g u l a t i on

r e q u i r e d  f o r pub l i c s e r v i c e  c o r p o r a t i o n s  w o u l d  l i k e l y  d i m i n i s h  t h e  u s e  o f  s o l a r ser vice

a g r e e m e n t s a n d r e d u c e  t h e  r a n g e  of  op t i on s  a v a i l a b l e  t o  c on s u m e r s f o r  o b t a i n i n g

s o l a r  e n e r g y on  t h e i r p r e m i s e s . T h e  r e s u l t w o u l d  b e  m o r e  e x p e n s i v e  o p t i o n s  f o r

c o n s u m e r s  i n  m a n y  c a s e s .  I f  t h e  C o m m i s s i o n  d e s i r e s t o  e n c ou r a g e  d i s t r i b u t e d

r e n e w a b l e e n e r g y pr oj ects  under  these  c i r cum stances ,  i t  wou l d  l i k e l y  have  to

author i z e  u t i l i t i es  to of fer  l ar ger  i ncent i ves f o r  d i s t r i b u t e d  e n e r gy  p r o j e c t s .

34
35

Q. Does this conclude your testimony?

36 A. Yes.

A.
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